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SCHOOL DIRECTORY 


“To know that which lies before us in daily life is the prime wisdom.”—Milton 


To assist trust officers in meeting their responsibility and realizing their op- 
portunity to advise minor beneficiaries and parents on the proper schools, this 
Directory has been established. Thorough investigation and careful selectivity, 
from over 4,000 private schools, were made to assure inclusion of only those pro- 
viding outstanding and well-rounded education. 


Authoritative information from numerous sources has been digested over 
the past year and supplemented by first hand experience of trust officers, educa- 
tors, students and guardians, to determine their record of successful performance. 


Trust Companies Magazine will be glad to cooperate with its readers in sup- 
plying further information on these recommended schools. 


Drew ._........_|| BusinessTraining ForWards 


; Trust officers frequently recommend 

S . : : Babson Institute to young men — 
minary 4g e wish to prepare for business. Stu- 

e Z dents acquire the habits of success 

‘ . by observing business hours in a 

for 3 — BA business atmosphere. Each man has 

’ his own — desk, — geen 

: i plants, talks over problems wit! 

Young Women ie business heads. Young men with 
same modern training fit quickly into the spirit of a 

: usiness organization. Finance, distribution, produc- 

Fully Accredited College Pre- tion, personnel. One-year course for men with 2 or 
more years college or business. Longer course for 


paratory. Junior School for secondary school graduates. Application must be 


Younger Gi ecial Courses filed early. 
oun Girls. Sp Write Board of Admissions for catalog. 


- Secretarial - Art - Music. Babson Park 
Homelike atmosphere. Honor BABSON INSTITUTE Massachusetts 


system under Student control. 


Careful cultural training. Spec- CRANBROOK 


ial attention given to guidance SCHOOL 


and character building. Distinctive endowed preparatory school 
for boys. Also junior department. Ex- 


A “moderate price” school for ceptionally beautiful, complete, modern. 
Unusual opportunities in music, arts, 


discriminating parents and crafts, sciences. Hobbies 
encouraged. All _ sports. 


ardians. Single rooms. Strong 
gu faculty. Individual atten- 


- tion. Graduates in over 
Herbert E. Wright, D.D., Pres. 50 colleges. Near Detroit. 
Carmel, N. Y. Box W. Registrar 


800 Lone Pine Road, 
Bloomfield Hills, Michigan 


OAK GROVE 


A FRIENDS SCHOOL FOR GIRLS 


Emphasizes Preparation for College and Gracious Living. Excellent Cultural 
Departments under talented Instructors in Music, Art and Expression. 
Graduate Course Secretarial Science. Physical Education includes Correc- 
in i tive, Aesthetic, and Recreational Program. Upper and Lower Schools. 
me Joyous Outdoor Life among Beautiful Maine Hills. Riding included. 


Mr. and Mrs. Robert E. Owen, Principals ® Box 400 ® Vassalboro, Maine 





Growth of Fiduciary Activities of 
National Banks 


Supervision Insures Sound Development 
AUBREY B. CARTER 


National Bank Examiner in Charge Section of ‘Trust Department Supervision, 
Office of Comptroller of the Currency 


EN have found it desirable or 
necessary since the most ancient 
times to entrust to others the custody or 
management of their property and leg- 
islation on the subject dates back in 
English history some five hundred years, 
but the institution of corporate trustees 
has been a comparatively modern devel- 
opment, the first charter granted to a 
corporation in the United States with 
authority to act in a fiduciary capacity 
being that accorded in 1822 by the New 
York legislature. Similar authority was 
granted from time to time by the legis- 
latures in New York and other states, 
and during the last half century the 
growth of trust companies and corpora- 
tions authorized to do a trust business 
has been rapidly increasing. But not 
until the passage of the Federal Reserve 
Act in 1913 did Congress make provision 
for the exercise of trust powers by na- 
tional banks, and even then the consti- 
tutionality of that section of the law 
which authorized the granting to such 
banks the privilege of acting in certain 
fiduciary capacities was questioned and 
was finally determined by a decision of 
the Supreme Court handed down in 1917. 
The first fiduciary permit was issued 
to a national bank on February 25, 1915. 
(The National Metropolitan Bank of 
Washington, D. C.) The amendment to 
the law in 1918 extended the number of 
fiduciary capacities in which they could 
act, while the amendment of February 
25, 1927 giving national banks indeter- 
minate charters assured them that their 
charters would not expire before the 
trust functions undertaken were ful- 
filled, thus enabling the assumption of 
duties as trustees as well as accepting 
other fiduciary obligations, no matter 


how long the period of service promised 
to be. This was a much needed change 
in the law and cleared the way for full 
trust service by hundreds of national 
banks, which entered this field in increas- 
ing numbers, until at the present time 
those authorized to administer trusts 
constitute 36.10 per cent of the number 
having 81.96 per cent of the capital and . 
86.38 per cent of the commercial assets 
of all banks in the national banking sys- 
tem. 


Growth and Necessary Supervision 


The impressive growth of trust busi- 
ness in national banks in recent years 
has given this function an entirely new 
aspect. Starting with nothing in 1915, 
reaching a total in 1926 of 26,053 trusts 
with assets aggregating $922,328,677 and 
trusteeships for outstanding note and 
bond issues amounting to $2,463,000,- 
000, the following decade witnessed a 
tremendous growth of this activity when 
the record for 1937 disclosed that 151,- 
755 trusts with assets aggregating $9,- 
656,397,140 were under administration, 
with note and bond trusteeships out- 
standing in the amount of $10,570,032,- 
665. 

The consistent growth of the trust ac- 
tivities in the national banks prompted 
the adoption of a system of supervision 
and control of such business commensur- 
ate with its volume. A manual of pro- 
cedure for the examination of national 
bank trust departments was prepared 
and placed in the hands of the examining 
force, requiring the ascertainment of the 
character of the management of trust 
departments as well as the manner in 
which the various trusts are being ad- 
ministered. 
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Trust examinations look first of all to 
see that all assets turned over to the 
trust department are intact and are held 
by the bank in its fiduciary capacity; 
that the income on trusts has been col- 
lected and properly distributed to the 
beneficiaries; that distribution of prin- 
cipal has been properly made where it is 
called for; that the income of the de- 
partment is properly accounted for to 
the bank; and that the assets of the de- 
partment properly reflect lawful and ef- 
ficient management of the trusts com- 
mitted to it. Constructive recommenda- 
tions for correction are required to ac- 
company all exceptions found by the Ex- 
aminer, and set up in his report in such 
manner that the bank’s supervisory au- 
thorities may be enabled to correct the 
exception complained of. 


Trust Statistics 


The system inaugurated sometime ago 
of compiling on a national scale statis- 
tics relating to the growth of trust oper- 
ations in national banks and the results 
made public periodically has created fa- 
vorable comment. It has focused the 
attention of the public and the banks 
alike on the possibilities of trust service 
in communities where national banks are 
in operation. Comprehensive data has 
been compiled and tabulated as to all 
trust investments in various types of 
banks of various sizes and in towns and 
cities of various populations. Annual 
reports show, for example, what propor- 
tion of trust assets are in bonds, what 
in real estate mortgages, what in stocks, 
and so on, in banks of several classifica- 
tions and in different sized cities. 


The aggressive policy adopted in re- 
gard to the trust functions of national 
banks reflects the intention of being cer- 
tain that the trust departments are con- 
ducted on the same plane of soundness 
and efficiency as it is believed the bank- 
ing department of the banks of the 
country should be operated. 


[A detailed comparison of trust activi- 
ties for 1936 and 1937, showing gains in 
respective types of accounts, is present- 
ed on page 317 of this issue.—Editor’s 
Note] 
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Sound Executorship 


From time to time instances occur in 
which large amounts of trust funds repre- 
sented either in actual cash or in securities 
left in the custody of an individual have 
been lost, either wholly or in part. The 
memory does not have to go back very far 
to recall cases of this kind. 


The cause of these losses varies. Some- 
times it may. be through sheer ignorance on 
the part of the party left or appointed in 
the position of trustee. In other cases it 
may be through bad judgment, for cases 
are frequent of people who have made every 
effort to arrive at a sound conclusion re- 
garding the investment of money and have 
then made fatal mistakes, while of course 
in other cases again the unfortunate re- 
sults may be due to sheer dishonesty. 

So often does the well-to-do rural dweller 
leave, as the executor of his estate, his best 
friend, who may be a very well meaning 
individual but absolutely without business 
acumen, while in other cases the tempta- 
tion of handling a large amount of money 
or securities may be too much for him. 

All this risk can be avoided by the use 
of the trust companies which offer their 
services in all parts of the country. 


The officials and staffs of these compan- 
ies are trained in the administration of es- 
tates, in the investment of funds and they 
have unexcelled facilities for the custody 
of securities. 

In addition to a trained and experienced 
personnel they have so many internal 
checks and balances that it is difficult for 
any irregularity to run for long without 
being detected. Then on top of it all comes 
the government inspection which is a furth- 
er powerful factor making for safety. 

There are, in addition, certain standards 
required of a security before it is consid- 
ered a legal investment for trust funds and 
the government inspection is designed to 
determine whether or not these regulations 
are being kept and to correct any abuse 
there may be of the law in that regard. 

In the light of the unfortunate events 
which do occur sometimes in the case of 
private executors and administrators it is 
quite evident that the average person, when 
about to name an executor or administrator 
should consider the expert service, trained 
judgment and advantages of legal inspec- 
tion which the trust company may offer. 


Editorial comment in The Monetary Times of 
Canada, Feb. 26, 1938. 





What Is Equitable Fee Basis? 


Nation-wide Comparison of Compensation Bases 
Suggests Course of Evoluton 


E. R. SHUMWAY 
Bankers Trust Company, New York and 
Chairman, Costs and Fees Committee, Trust Problems 
Seminar of New York Chapter, A-*I. B. 


A survey and comparative analysis of the laws, court practice and 
contractual schedules in all the 48 states, undertaken by the New York 
Trust Problems Seminar, is correlated herewith to give a national cross- 
section of present practices, as a background for the formulation of more 


adequate and realistic fee bases. 


Continuing its research into costs, re- 


ported in 1937,* the committee makes a distinctive contribution to scientific 
revision of fees for personal trust services, and offers for consideration 
a suggestive pattern based on comparison of the relative equity of the 


various forms of charges. 


Comment and discussion of this analysis by 


trust officers will be welcomed.—Editor’s Note. 


HEREAS much attention has been 

devoted to the problem of how to 
revise fee bases to make the adminis- 
tration of trusts more profitable, most 
of the effort has been expended in the 
direction of increasing rates and devel- 
oping new bases, primarily to increase 
revenue or charge individual accounts 
in proportion to activity. The more 
fundamental consideration of what fee 
basis is most equitable to the various 
parties at interest seems not to have 
been given the attention it deserves. 


In dealing with this phase of the fee 
problem, our first consideration is to 
study the various fee bases which have 
been used or proposed. The rates now 
in effect can well be divided between 
those fixed by state law or court prac- 
tice and those agreed upon by the state or 
local corporate fiduciaries or bankers’ 
associations, since the former are fixed, 
at least theoretically, by the legislators 
and courts who are fundamentally most 
interested in protecting the life tenant 
and remainderman, and the latter by 
the corporate trustees themselves. 


*Report on Trust Costs and Allocation—pub- 
lished in Trust Companies Magazine, June 19387, 
page 683. 
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Prevailing Lack of Definiteness 


In investigating the statutes of all the 
states, a total of 36 were found to be 
silent concerning rates of fees payable 
to trustees or to provide merely that 
“reasonable” compensation should be 
allowed, three provided only a maxi- 
mum beyond which the courts could 
not go, and the statutes of the remain- 
ing nine states provided that the same 
rates payable to executors should be 
payable to trustees, usually a set of 
scaled rates ranging between 5% and 
1% applied to principal or to a certain 
part of the assets passing through the 
account. In only one state was specific 
provision made for trustees’ annual 
compensation. 

This lack of statutory fees leaves the 
fixing of rates of trustees’ compensa- 
tion almost entirely in the hands of 
the local courts in cases where they 
must allow fees. No attempt has been 
made to study exhaustively the case 
law and local practice which has devel- 
oped as a result of this lack of statutes, 
but a synopsis of the cases which came 
to our attention shows that a large part 
of our courts usually allow an annual 
fee of a percentage of income, the 
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most common rate being 5%. Many 
courts will also allow a fee of a per- 
centage of the value of principal dis- 
tributed on termination. In fewer jur- 
isdictions the court will also allow a 
percentage of principal soon after ac- 
ceptance or from time to time during 
the life of the trust. 


Although in many localities case law 
and court practice have made certain 
rates and bases customary, they apply 
only to average trusts andmost courts 
will allow higher rates, wherever it 
thinks the circumstances justify. 
While the advantage of this situation 
lies in its flexibility, permitting com- 
mensurate fees for unusual services, a 
trustee seldom knows, when he ac- 
cepts a trusteeship where the fees must 
be allowed by the court, whether or 
not the account will prove profitable. 
In some jurisdictions the courts make 
it a practice to allow the rates devel- 
oped by the local corporate fiduciaries’ 
or bankers’ association and this method 
usually proves satisfactory if the local 
schedule is based on a cost study. 


Schedules of Regional Associations 


Fees for services as Trustee which 
are set forth in schedules approved by 
state-wide or local corporate fiducia- 
ries’ association, and trust committees 
of bankers’ or clearing house associa- 
tions apply mostly to trusts under 
agreements, but also to trusts under 
wills in jurisdictions where it is the 
practice of the court to allow the fees 
agreed upon by the local association or 
where it is customary to enter into 
commission agreements with a testator. 


The various fee schedules of these 
local associations are one of the best 
sources of material in our search for 
the most equitable fee basis since they 
are revised more frequently as a result of 
changing conditions and new ideas than 
are statutes and court rates, and are 
more readily available. A study of 
thirty-four of these schedules from 
twenty-nine states disclosed a wealth 
of interesting data. All thirty-four 
schedules provided definite rates of 
annual fees for average trusts. The 
basic annual fee in every case was a 


percentage of either income or princi- 
pal, and it is of interest to note that 
almost without exception the annual 
fees in effect east of the Mississippi 
River were based on income and those 
west of it on principal. 

All but two of the schedules provided 
for a fee of a percentage of principal 
payable on termination in addition to 
the annual fees, but only fourteen also - 
provided for a percentage of principal 
on acceptance. Summarized below are 
most of the fee bases which this study 
brought to light for the purpose of 
presenting a broad picture of the pos- 
sibilities in fee bases. 

Taking annual fees based on income 
first, the simplest basis is, of course, a 
flat percentage of the entire net income 
payable to or for the account of the 
beneficiary and computed on these re- 
mittances. Many schedules and juris- 
dictions allow trustees to calculate an- 
nual fees on gross income collected or 
on gross income from certain types of 
assets such as gross rents. 


Flat and Scaled Charges on Income 


Six of the twenty-two schedules using 
annual fees based on income provided 
only for a flat fee of 5% of the income, 
and nine provided for a flat fee of 5%, 
combined with either a minimum an- 
nual fee, an extra fee for special ser- 
vices or for holding mortgages or real 
estate, or a lesser fee for simple ac- 
counts. One schedule provided for an 
annual fee of either 10% on income or 
14% on principal, but made no provi- 
sion for an acceptance or closing charge 
to principal. 

Based on the theory that larger ac- 
counts are proportionately less expen- 
sive to administer than smaller ones, 
many of the income fee schedules em- 
ploy a varying scale of rates. The 
simplest method to calculate which uses 
this principle is one which specifies a 
series of flat rates, the rate to be used 
in a particular trust depending on the 
principal value of the trust. Only two 
schedules specified this type of fee, one 
providing that on trusts having a prin- 
cipal value of under $500,000. a fee of 
5% of income would be charged, on 
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trusts of from $500,000 to $1,000,000 a 
fee of 4%, and on trusts over $1,000,000, 
a fee of 3%, and the other using the 
same rates on trusts under $100,000., 
between $100,000. and $250,000. and 
over $250,000. 


The other type of scaled income fee 
uses the amount of annual income as 
the measure of size of the account. 
Four schedules used this type. The 
simplest rates were 5% on the first 
$10,000. and 24%2% on the balance of 
annual income. <A second schedule’s 
rates were 5% on the first $10,000., 4% 
on the next $20,000. and 3% on the bal- 
ance, and a third had 5% on the first 
$6,000., 3% on the next $4,000. and 242% 
on the balance. The fourth is a detail- 
ed schedule using six brackets and 
ranging from 6% on the first $2500. to 
2% on annual income over $400,000. A 
modification of this method is a set of 
scaled rates designed to make the fee 
on income equivalent to a flat rate in 
all trusts larger than a specified size. 


Annual Fees on Principal 


Three general methods of basing an- 
nual fees on principal follow the chief 
types of income fees. First there are 
the schedules specifying only one per- 
centage of principal applicable to all 
trusts. These rates range from %4 of 
1% to 1% of principal per annum. An- 
other type is a series of rates one of 
which applies to the entire principal, 
the rate used depending on the size of 
the account. One schedule provided 
34% if the trust were under $50,000, 
and 144% if it were over $50,000. 


The third type is a scale of rates to 
be applied annually to the par or mar- 
ket value of the trust at that time. One 
schedule used rates of 4%% on the first 
$250,000, 34% on the next $750,000, and 
14% on the balance in excess of $1,000,- 
000. Another example used 42% on the 
first $100,000 of par or market value 
and 144% on the balance. A third used 
%2% on the first $100,000, 3/10% on the 
next $400,000 and 14% on the balance 
unless the trustee had no investment 
responsibility when the entire fee was 
calculated at 3/10%. The rates in still 
another schedule using this method 


Careful management 


conservative 
policies 
and strict 
adherence to 
sound banking 
principles 


since 1886 
7] 


FIDELITY TRUST COMPANY 


41-343 FOURTH AVE. PITTSBUR 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


were 2/5% on the first $50,000 par value 
of cash and securities, except mort- 
gages and real estate on which special 
fees were charged, and 3/10% on the 
balance. 

A number of schedules combined an- 
nual fees based on income and on prin- 
cipal, either making optional the use 
of a schedule on one or the other of 
these two bases, or providing that the 
fee on one type of assets should be 
based on principal value while that on 
another type was based on the income 
it produces. One schedule of this lat- 
ter type with an annual fee on income 
also had an annual fee of 4 of 1% of 
the market value of any securities 
which produced no income for a year 
or longer. 


The Special Service Sycophant 


This brings us to the general ques- 
tion of fees payable annually for spe- 
cial services in addition to the basic 
annual fee or at rates other than those 
provided for general services. The 
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schedules studied provided such fees 
for the following services: 


Managing real estate 

Supervising mortgages 

Managing a business 

Holding large blocks of securities 

Holding non-income producing securi- 
ties 

Substitution or revocation of assets by 
donor 

Reinvestment of principal 

Preparation of tax returns 

Participating in reorganizations 

Preparation of extra statements or 
documents 

Amending trust agreements 


Of 15 schedules with provisions for 
special fees of this type, only 3 used 
extra fees for services other than hold- 
ing mortgages and real estate, and re- 
vocations by the Donor. All fifteen of 
these schedules provide higher fees on 
mortgages and real estate. One sche- 
dule covered extra fees for eighteen 
special services, seven of which related 
to real estate, but specified only mini- 
mum fees for most of these services. 


The simplest method of making an 
additional charge for holding mort- 
gages and real estate is to increase the 
rate of annual fee on this asset. One 
schedule charged 5% on normal income 
and 10% on rents from managed real 
estate. Another charged 5% on rents 
in addition to a scaled rate on all in- 
come. Still another with an annual 
fee of 5% on income if the trust were 
under $500,000, and lower income rates 
for larger trusts, provided a fee of 5% 
on all rents and mortgage interest re- 
gardless of the size of the trust. 


Annual fees on principal were simil- 
arly increased on these assets. One 
association charged 1% on the face 
amount of mortgages and 34% on other 
assets. Another charged 2/5% on the 
first $50,000. and 3/10% on the balance 
of cash, stocks and bonds, but %*#%% on 
mortgages and real estate. A _ third 


charged 34% for managing improved 
real estate, 44% for managing unim- 
proved real estate, 1/10% for only hold- 
ing title to real estate and 42% on other 
assets. 
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Service Charges for Trustees 


Space will not permit a summary of 
all the fees provided for special ser- 
vices in addition to annual fees in con- 
nection with real estate holdings, but 
some of the services for which extra 
charges were made are listed below: 


Executing leases 

Transfer of beneficial interest 
Sale of property 

Supervisory trips 

Eviction of tenants 
Supervising extensive repairs 
Foreclosures 

Active management 
Collection of ground rents 


Additional fees for the preparation 
of income tax returns included 44% of 
gross income with a minimum of $5, a 
scale of minimum fees from $5 to $25. 
depending on the amount of income re- 
ported in the return, and in another in- 
stance a flat minimum fee of $25. Fees 
for extra copies of statements and doc- 
uments were usually on a per copy or 
per page basis with the charge ranging 
from 10c to 50c each. 


Only one schedule included a charge 
for the reinvestment of principal at 
the rate of % of 1% of the principal 
amount involved. Extra fees for man- 
aging a business and participating in 
reorganizations were usually subject to 
negotiation. The usual method of 
charging for holding large blocks of the 
same security was to reduce the rate of 
annual fee payable on this asset. One 
schedule contained a minimum fee of $10. 
for amending an agreement. 


There are two schools of thought on 
the advisability of charging fees on the 
substitution or revocation of securities 
by the Donor and on distributions of 
principal before termination. One holds 
that no fee should be charged on these 
transactions, or only a fee large enough 
to cover the cost of handling the trans- 
action. Fees of this type include in 
one instance 1/40% and in another 
1/10% of the principal revoked and in 
other instances minimum or flat fees of 
from $5 to $50. per revocation. A fee 
of 1/20th of 1% of the principal involv- 








TRUST COMPANIES 


McNeel 


AMERICA’S LARGEST BUILDERS OF MARBLE AND GRANITE MEMORIALS 


ANNOUNCEMENT 


A chapel Mausoleum purchased for 
the estate of H. C. Bohack through 
3ank of The Manhattan Company. 


ed was charged on substitutions in an- 
other case. 

The other school of thought contends 
that any revocation or distribution of 
principal is a partial termination and 
therefore a fee at the rate payable on 
the closing of the trust should be 
charged on the amount revoked. One 
schedule modified this arrangement by 
providing that 1/5 of the closing fee 
rate should be charged if revocation 
occurred within three years of accept- 
ance, 2/5 if within from three to five 
years, 3/5 if within from five to ten 
years and the full closing rate if after 
ten years. 


Diversity and Complexity [Illustrated 


Many schedules made no specific pro- 
visions for fees on special services, re- 
serving the right to negotiate addition- 
al fees if circumstances should war- 


rant. Although theoretically the trus- 
tee is in a poor bargaining position 
in attempting to collect extra fees from 


N the fifteenth of each month during 

the next six months we will mail 
to a group of Trust Officers a folder 
picturing distinctive McNeel memorials. 
These folders will describe monuments or 
mausoleums that have been sold directly 
to prominent bank or trust officials or 
their clients. We will be glad to send 
these folders to all interested upon request. 


A beautifully illustrated brochure will 
be sent on request; also special studio 
sketches mailed without obligation. 


THE McNEEL COMPANY 
500 FIFTH AVENUE, 


NEW YORK, N. Y. 
Telephone Penn. 6-0828 


life tenant or remainderman, this meth- 
od often works out well in practice. 

Acceptance and closing fees can be 
divided into two classes, those which 
are large enough to represent a sub- 
stantial part of the total fee and in 
effect charge the remainderman with 
his share of the total expense, and 
those which are so small that they are 
obviously intended to cover only the 
cost of opening or terminating the ac- 
count. 

The schedules read yielded such a 
diversity of rates and types of opening 
and closing fees that space will not 
permit even a comprehensive summary. 
Six schedules provided only a flat fee 
on principal of either 1%, 2% or 24%4% 
with or without a minimum of $25. or 
$50. Twelve used scaled rates on prin- 
cipal either for acceptance or termin- 
ation fees. Fifteen employed flat min- 
imum fees ranging from $1 to $100. for 
either acceptance, partial revocation or 
termination. 
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The highest total principal fee pay- 
able for acceptance and termination 
was 5% and the lowest 1/3 of 1%, al- 
though two schedules provided for no 
principal fee and one waived the fee if 
the life of the trust exceeded ten years. 
Four schedules used a termination fee 
of 1% if distribution were made to 
named remaindermen or 2% if to un- 
named remaindermen. 

One of the most interesting and com- 
plex specified a fee of 1/20 of 1% on 
the face amount of bonds and 1/40 of 
1% on the par value of stocks with a 
minimum of $10. on acceptance for cer- 
tain specified services, with extra 
charges for additional work; 1/20 of 
1% for substitutions and 1/40 of 1% 
for revocation of securities by the donor 
during the life of the trust; and 1% 
with a minimum of $25. on termination. 

Minimum fees appear in the schedules 
in connection with almost every type of 
charge, and range in amount from $1. 
for substitution of securities to $100. 
for a termination. 


Division of the Charge 


The arguments in favor of scaled 
rates and minimum fees from the trus- 
tee’s viewpoint relate, as we have said 
previously, to the fact that there are 
certain costs which remain constant re- 
gardless of the size of the trust or 


transaction. (Scaled rates and min- 
imum fees do not, of course, conform 
to the philosophy that life tenant and 
remainderman should be charged fees 
in proportion to the amounts they re- 
ceive.) If small transactions are espe- 
cially requested by a client, as in the 
case of revocations by the donor or 
extra statements and remittances by the 
life tenant, a scaled or minimum fee is 
entirely justified. 

In cases where one or more individ- 
ual trustees are serving with the bank, 
the question of whether one set of fees 
should be divided between all the trus- 
tees, or the bank should receive a full 
set and the individuals an additional 
amount has also created considerable 
difference of opinion. A majority of 
the schedules which cover the point 
state that the bank shall receive one 
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full set of fees regardless of what the 
individual trustees receive. One sche- 
dule provided that the bank should try 
to obtain the full fee, but might allow 
an individual trustee not more than 
one-quarter of the annual fee. Two 
other schedules contained similar pro- 
visions with a maximum of 1/3 and 1/5 
of total fees going to the individual. 


On the other hand some state statutes 
and courts will allow a charge of only 
one set of fees which must be divided 
between the trustees, either as agreed 
between them in proportion to services 
performed, as directed by the court, or 
pro-rata. The laws of one state provide 
that, in trusts under $100,000., one set 
of fees shall be divided between the 
trustees, and in trusts over $100,000. 
up to three trustees shall each receive 
a full set of fees. The statute further 
provides that these fees shall be divided 
between the trustees in proportion to 
services rendered, but certain courts 
in the state seldom allow other than a 
pro-rata division. 

Each of the foregoing types of fee 
bases has its advantages or disadvant- 
ages to the various parties at interest, 
no single type apparently offering equal 
advantages to all the parties. It may 
be possible, however, to combine var- 
ious fee bases in a schedule in such 
manner as to properly compensate the 
trustee, make each account pay its own 
way, and equitably allocate the charges 
to life tenant and remainderman. 

In attempting to develop such a sche- 
dule the first step is to consider the 
advantages and disadvantages to each 
of the parties at interest, of the var- 
ious fee bases taken individually. Con- 
sidering the fee bases in the order pre- 
sented above, the first general group is 
that of annual fees. Since all the corp- 
orate fiduciaries’ schedules provide that 
a large part of the trustees’ fees shall 
be taken annually and an overwhelming 
majority of the courts allow fees of a 
percentage of annual income or some 
other annual charge to income, annual 
fees can be considered, at least by pre- 
cedent, to be the present primary fee 
basis. 

(Continued on page 372) 
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WHY DYING IS 


ET us suppose that you have added up, 

roughly, what you are worth: There’s your 

home—$35,000. The shore cottage cost 

$10,000. Securities in the safe, about 
$40,000 at today’s market. Your business inter- 
ests certainly $140,000. Together with a few 
private treasures, that is about $225,000. Not 
bad at all. Should take care of Mary and the 
youngsters nicely. 


So you write a simple, straightforward will— 
just in case. You leave everything to your wife. 
And she will pass it on to the children. 


Nothing complicated about that, is there? 
Yes. 


When you die, costs of administration, debts, 
and taxes may require the payment in cash of 
approximately $45,000! 


Plenty! 


This will necessitate the sale of all the secur- 
ities and might make serious inroads in the other 
assets which are not readily salable. 


Your wife will have only the income from your 
business to live on, and you won’t be there to 
run that. Then, at her death, this expensive 
operation must be repeated. You can guess what 
your children will get. 


Dying is pretty complicated, isn’t it? 


That’s why many thoughtful, successful men 
make a trust arrangement. It can accomplish all 
these things: 


“ 
~T] 
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we 


COMPLICATED 


1. It allows executors’ fees, probate costs, and 
inheritance taxes to be paid only once in two or 
three generations instead of every generation. 
This is done by holding your wealth in trust and 
paying the income to wives, children, and grand- 
children if you wish. 


2. It permits you to take advantage of allow- 
able tax savings which, in many cases, may be 
substantial. 


3. It may avoid the forced sale of assets at 
a loss. 


4. It provides for the careful investment of 
your wealth—with safety in view as opposed to 
speculation. At the same time, it contains emer- 
gency clauses which prevent personal, family, or 
national crises from upsetting your true objectives. 


5. It provides uninterrupted management, for, 
unlike a person, a trust department does not die. 


In complete confidence, and without obligation, 
you and your lawyer are invited to discuss the 
affairs of your estate with the Customers’ Service 
Department or a trust officer of this company. 


FIDELITY-PHILADELPHIA TRUST COMPANY 


ORGANIZED 1866 
325 Chestnut Street 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


135 South Broad Street 


6324 Woodland Avenue 





Unifying Estate Planning 


Furthering Trust Officer-Life Underwriter 
Cooperation Through Professional Standards 


ERNEST J. CLARK 
Chairman of the Board, The American College of Life Underwriters 


ROWING complexities of recent 

decades in creating, conserving, 
administering and distributing estates 
have given rise to many new relation- 
ships between trust officers and life un- 
derwriters. Although such _ relation- 
ships are sometimes conceived of in a 
commercial sense as a source of new 
business for each group, or on the other 
hand, thought of in a controversial 
sense as competitive methods of admin- 
istering and distributing property, care- 
ful and thoughtful students of life un- 
derwriting and trust services look be- 
yond these current manifestations of 
selfish interest and envision the devel- 
opment of a common bond of interest 
which is both cooperative and comple- 
mentary. 

They realize that the needs of the 
public must transcend the business- 
building objectives of any particular 
group. And they know that for those 
members of the public who have both 
life estates (consisting of life insur- 
ance) and property estates (consisting 
of business interests, real estate, se- 
curities and other similar assets), taxa- 
tion, investment and like problems will 
probably necessitate adoption of a uni- 
fied estate plan, involving the use and 
integration of life insurance settlement 
options, living trusts, and wills or tes- 
tamentary trusts. 


Some services of sound estate plan- 
ning can be rendered only by life un- 
derwriters. Others can be rendered 
only by trust officers. Together, trust 
officers and life underwriters are in a 
position to furnish a comprehensive 
and socially worthwhile program for 
building up, as well as using up estates, 
so that they make each dollar do a dol- 
lar’s worth of duty in meeting the hu- 


man needs and aspirations of the cre- 
ator and his dependents. 
Organizations through which trust 
officers and life underwriters may come 
together frequently for discussion of 
their common aims and problems, as 
the Life Insurance and Trust Councils 
which have been established in a num- 
ber of cities, offer a splendid opportun- 
ity for coordinating the strength and 
influence of both groups, and for elim- 
inating those causes of friction which 
arise from misunderstandings or 
thoughtlessness. But with the growing 
demands for highly skilled and special- 
ized services, which demands are very 
likely to increase in number and com- 
plexity with the passage of time, suc- 
cess of such associations in the fullest 
measure will, to a large extent, depend 
upon each class of members having a 
broad understanding of the functions 
which the other class performs as well 
as a specific knowledge of all fields of 
subject matter essential for high qual- 
ity performance in its own group. 
Permanency of personnel, honesty 
and the utmost good faith in jointly 
handled cases must obviously prevail. 
If cooperation between life under- 
writers and trust officers is to be intel- 
ligent, fruitful and conducive to mutual 
respect, of what nature is the educa- 
tional background which these groups 
should have in common? It might be 
presumptuous for a life underwriter to 
attempt a categorical answer to that 
question without first consulting num- 
erous leaders in trust work. But it is 
in point to state that when the officers 
and trustees of the American College 
of Life Underwriters were formulating 
the educational standards for a profes- 
sional life underwriter, a prominent 
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Capital $3,890,000 


Surplus $4,584,700 


) IS our hope that our fellow bank and trust men 
who read ““T'rust Companres” monthly, for cur- 
rent information and guidance in fiduciary work, will 
consider this a reminder that we welcome oppor- 
tunities to be helpful to them whenever they need 
cooperation in this section of the country. 


STATE STREET TRUST COMPANY 


Boston, Massachusetts 


MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


place was given to the economics of 
trust company operations as well as 
laws and taxes pertaining to wills, 
trusts and estate administration. 

And it is doubtless also appropriate 
to inquire whether the trust officer 
should not today have a good compre- 
hension of life insurance principles and 
practices as well as a basic knowledge 
of economic, governmental and social 
problems (the so-called social sciences), 
commercial law, death, income and 
property taxation, corporation finance, 
investments, banking and credit. 

If the desirability of the trust officer 
having a good working knowledge of all 
the subjects mentioned be conceded, 
then to such extent he would have a 
background in basic business subjects 
similar in character to that required of 
the aspirant for the professional desig- 
nation of “Chartered Life Underwriter” 
(C. L. U.) which the American College 
of Life Underwriters awards. The edu- 
cational parallels extend so far in na- 
ture and degree as to suggest the wis- 
dom of carrying the cooperative activi- 
ties of life underwriters and trust offi- 
cers to the point of setting up profes- 
sional educational standards which, 
while recognizing peculiar needs of 
each group, would nevertheless enable 
those who had met such standards to 
approach their common problems in an 


understanding manner because of their 
common educational background. 
Several trust officers, primarily work- 
ing on insurance trusts, have demon- 
strated their belief in the advantage of 
having an education along the lines ad- 
vocated by the American College. They 
have studied the subjects covered by 
the C. L. U. program and have com- 
pleted the examinations therein. Eligi- 
bility for award of the C. L. U. designa- 
tion itself is dependent, under present 
rules, upon the candidate having de- 
voted 50 percent or more of his busi- 
ness time during the three year period 
preceding award of the designation, to 
life insurance trust activities. 
Application of the rule cited will 
doubtless limit the number of trust of- 
ficers to receive the C. L. U. designa- 
tion and yet the interest which has thus 
far been shown by various trust officers 
in the C. L. U. program as well as the 
growing bond of interest between life 
underwriters and trust officers indicate 
that the time may be ripe for develop- 
ment of a professional standard of edu- 
cation which will be on a parity in the 
trust field with that sponsored by the 
American College in life underwriting. 


Attention is the stuff that memory is 


made of, memory is accumulated genius. 
—Lowell 
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TRADITIONALLY 
A BANKERS’ BANK 


THe Cuase NaTIonaL Bank is traditionally 


a bankers’ bank. 


From inception, one of its guiding policies has 
been the development of correspondent bank- 
ing relations. For years it has served thousands 


of the country’s leading banks. 


The Chase is outstanding because of 

—the efficient way in which it handles the 
routine daily transactions of its corre- 
spondents. | 

—the friendly cooperative spirit of its official 
staff and its knowledge of credit, business and 
financial conditions in every section of the 
country. 

—its value in many matters where its size, 
prestige and connections are important to 


correspondents. 


THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 





Realistic Tax Revision 


Tax Tinkering or Basic Revision? 


CHARLES L. B. LOWNDES 
Professor of Law, Duke University, Durham, N. C. 


This and the following articles are comments on the digest “Realistic 
Tax Revision”, by Edmonds and Brock, which appeared in the January 


issue of Trust Companies. 


It contains suggestions for replacing much of 


the present complicated structure with, and widening the base by, gross 


income taxation. 
—FEditor’s Note. 


AM very interested in your project to 
iT clarify professional opinion about the 
revision of the federal tax system. 
“Realistic Tax Revision” is a sane and 
balanced discussion and an _ excellent 
summary of the difficulties and imper- 
fections of the contemporary federal tax 
system, but it is based upon the tacit as- 
sumption that the solution lies with im- 
proving the present scheme, rather than 
seeking more radical specifics. 

We need an entirely new type of in- 
come tax; a new method of adjudicating 
tax disputes; and a new system of state 
and federal administration. Something 
less may palliate, but it cannot solve the 
tax crisis which confronts this country 
today. 


Sales Tax as Broadening Base 


It is quite possible, for example, that 
the federal tax base should be broad- 
ened, although in view of the present 
proportion of federal revenue from indi- 
rect taxation, the federal tax base is ac- 
tually broader than commonly assumed. 
A federal sales tax is certainly not the 
solution. Aside from the regressive 
character of the sales tax, a federal tax 
of this type is something in which the 
states as well as the national government 
have a stake. The sales tax is one of 
the few sources of revenue left to the 
states and they can scarcely be expected 
to view federal encroachment with com- 
placency. 

Moreover, state sales taxes are usually 
imposed upon retail sales where their 
incidence is evident to the consumer. A 
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Previous comments were reported in the February issue. 


federal tax would. probably be imposed 
upon manufacturers, where it would be 
hidden from the consumer and lead al- 
most inevitably to pyramiding. Use 
taxes, or a federal statute authorizing 
state taxation of interstate sales, are at 
best imperfect and awkward solutions 
for the difficulties which the states have 
experienced in reaching interstate and 
extrastate sales. 

However, these difficulties are inher- 
ent in various state taxes. Witness, for 
instance, the double domicile problem in 
state death taxation; the “business situs” 
theory of taxing intangibles; the difficul- 
ty which arises in connection with a state 
income tax where the taxpayer is a resi- 
dent of the taxing state for only part of 


‘ the tax year; the tax baits with which 


some states have tried to entice wealth 
and industry within their borders. 


Payroll Tax and Lower Exemptions 
Unsatisfactory 


A tax on payrolls is scarcely a more 
desirable method of broadening the fed- 
eral tax base. It would only reach 
earned income, and unless a very arti- 
ficial definition of payrolls were incor- 
porated into the law, it would not include 
the earned income of persons engaged in 
business for themselves. 

If the federal tax is broadened this 
should probably be done by lowering the 
exemptions under the income tax. This 
would also, of course, increase the tax 
burden on incomes in the lower brackets 
by subjecting a disproportionate amount 
of such incomes to the tax. Aside from 
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the political obstacles in the path of such 
a project, however, it presents serious 
administrative difficulties. 

Broadening the tax base in this fash- 
ion would not only greatly increase the 
number of federal income taxpayers, but 
it would lead to the inclusion of a vast 
number whose bookkeeping and general 
level of intelligence are not upon a very 
exalted plane. The only practical meth- 
od of taxing incomes of this type would 
be through the medium of some simpler 
form of tax than that which we have at 
present. 


Officials Not All To Blame 


I am not sure that the sharp criticism 
of the unreasonable attitude of federal 
tax officials is justified. Much of the 
fault lies with the law itself. There is, 
of course, no such thing as a just and 
simple tax law. Justice in taxation re- 
quires individualization through the me- 
dium of minute and detailed exceptions, 
which are utterly incompatible with sim- 
plicity. 

At least three factors have tremen- 
dously complicated the administration of 
the federal tax system in recent years. 
One has been the attempt to utilize the 
federal tax laws as a vehicle for social 
and economic reforms, which has marred 
their symmetry as a revenue system. 
Another has been the attempt to achieve 
more exact justice by detailed and com- 
plicated provisions and exceptions. 

Perhaps the dominant factor, however, 
has been the hysterical haste to enact 
new laws before the existing law could 
be digested and its administration clari- 
fied. The increased complexity and 
severity of the federal tax laws have in- 
evitably increased the tension between 
taxpayer and tax official and led to fric- 
tion and ill-feeling. If a group of angels 
had been administering the present fed- 
eral tax set-up, the result would not have 
been different. 


Scrapping the Present System 


What is needed and badly needed is not 
more tinkering with the existing laws, 
but an entire scrapping of much of the 
present system and a new and radically 
different approach. The principal fed- 
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eral taxes are based upon a system of 
self-assessment by a taxpayer unskilled 
in such matters. 

Smooth and efficient administration 
demands clear and simple rules. 

The solution seems to be a new type 
of tax—a simple progressive tax on 
gross income. By classifying different 
types of income, it would be possible to 
adjust the rates under such a tax, so 
that a taxpayer’s liability would approxi- 
mate the amount of his tax under the 
present system. 

For example, a _ professional man 
usually has few deductions, compared 
with an individual whose income comes 
from renting real estate. A taxpayer 
having income from several different 
sources would pay taxes on the different 
types of income which he received at dif- 
ferent rates. Some simple credits and 
deductions, such as the personal exemp- 
tion and credit for dependents, which are 
allowed under the existing law, would be 
recognized. But these would be strictly 
limited. 

Simplicity, rather than social or eco- 
nomic reform, or exact justice, would be 
the dominant note of the new law. To 
eliminate any constitutional difficulties, 
taxpayers might be given an option of 
paying the tax on net income or the new 
gross income tax. It might also be 
found desirable to restrict this option 
to taxpayers in the lower brackets and 
to require those with very large incomes 
to continue to pay the net income tax. 


Effect on Capital Gains and Profits Taxes 


In connection with the gross income 
tax, a tax upon capital gains might or 
might not be included. Since the tax 
would be on gross income rather than 
gross receipts, appropriate allowance 
would have to be made for the cost of 
the asset sold or exchanged. However, 
the basic provisions for computing gain 
or loss would be radically revised and 
simplified. 

There would be a simple flat tax on 
corporations. The undistributed profits 
tax, which is unsound not only in prin- 
ciple but in detail would be abandoned. 
“Incorporated pocketbooks” would be 
handled by a tax on personal holding 
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companies, which would require the 
shareholders in these companies to in- 
clude the corporation’s undistributed in- 
come in their individual returns, under 
penalty of a prohibitive tax on the com- 
pany. 


Speedier Administration by One Court 


Most of the ambiguities with respect 
to particular provisions of the existing 
law, which are pointed out in “Realistic 
Tax Revision”, are constant irritations 
to taxpayers and tax official alike. How- 
ever, the solvent for this situation is not 
more detailed legislation with the con- 
commitant potentiality for fresh misun- 
derstanding and litigation, but a swift- 
er, surer system of adjudication, so that 
these ambiguities can be ironed out 
quickly and effectively in the courts. 


There are too many courts passing on 
federal tax questions. It frequently 


takes years to get the Supreme Court to 
resolve their conflicts. Often by the time 
they are settled by the Supreme Court, 
the law has been changed and the ques- 
tion is no longer generally material. 


What is badly needed is a single tax 


court to handle nothing but federal tax 
questions—a court whose jurisdiction, 
except for a limited appeal to the Su- 
preme Court, would be final and decisive. 
The law creating such a court might well 
include a provision for declaratory judg- 
ments. It should at any rate eliminate 
many of the formalities which impede 
the working of the ordinary law court 
and provide a simple and swift proce- 
dure. 


Coordination of State and Federal Taxes 


Aside from the fact that receipts do 
not meet expenditures, there are three 
basic problems which arise in connec- 
tion with the present federal tax system. 
One is the complexity of these laws 
themselves. Another is the diffuse judi- 
cial system by which they must be con- 
strued and interpreted. A third is the 
conflict between state and federal tax 
systems. 

There is an easy way out of the third 
difficulty, which if it will not completely 
solve, will at least greatly mitigate the 
problem. This is, joint administration 
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of state and federal taxes. It is silly 
and wasteful to require a taxpayer to 
make out a state income tax return and 
a federal income tax return, a state death 
tax return and a federal death tax re- 
turn, a state gift tax return and a fed- 
eral gift tax return. The provisions of 
these taxes should be coordinated and 
their administration vested in joint 
state and federal authorities. 

There would be one return with separ- 
ate computations for the state and fed- 
eral tax. There would be one audit of 
the return, and one person for the tax- 
payer to contend with, when he got into 
difficulties. The states might surrender 
a certain amount of local autonomy, but 
the increased efficiency in the adminis- 
tration of their taxes and the actual sav- 
ings in dollars and cents more than out- 


weigh theoretic obstacles. 
a 


HENRY MANNIX 


of White & Case, Attorneys At Law, 
New York 


FOUND the article prepared by 
I Messrs. Edmonds and Brock very in- 
teresting reading as well as containing a 
great many suggestions which should 
receive the careful consideration of the 
Treasury Department and Congress. 

While apparently this article is in- 
tended to be confined to Federal in- 
come, gift, and estate taxes, I would 
like to mention one Federal stamp tax 
problem which has been a source of 
grave concern to a number of the fidu- 
ciary institutions with which I have had 
contact. I refer to the question of 
double stock transfer taxes claimed by 
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the Bureau of Internal Revenue to be 
due on certain transactions in connec- 
tion with custodian accounts. 


Over a year ago the Treasury De- 
partment asserted very substantial 
taxes against a large number of fidu- 
ciary institutions in this City in con- 
nection with the purchase of stock for 
custodian customers, on the theory that 
in addition to the ordinary stock trans- 
fer tax paid on the sale and purchase 
of stock, a second tax was due on the 
transfer of a so-called “right to receive 
the stock” on the part of the customer. 
Although the transactions in question 
had not previously been considered sub- 
ject to the second tax, subsequent de- 
cisions of the courts confirmed the posi- 
tion taken by the Internal Revenue 
Bureau. 


As a result the fiduciaries and their 
customers were forced to pay large 
amounts of additional taxes not contem- 
plated at the time the transactions were 
entered into. The taxes asserted in 
this situation as well as the extra taxes 
claimed to be due by the Bureau on 
various other transactions in connec- 
tion with custodian accounts are a ser- 
ious deterrent to the custodian business 
of the fiduciaries. An effort is being 
made to obtain amendment of the stamp 
tax laws so as to exempt from tax trans- 
fers of stock between owners and their 
nominees, and transfers in and out of 
custodian accounts. 


Lifting the Burden 


As in the case of the exemptions from 
income tax granted in connection with 
corporate reorganizations, it should be 
the policy of the Government not to 
burden with taxes business transactions 
in stocks and bonds in which there is 
no sale nor transfer of actual owner- 
ship—as in the case of these nominee 
and custodian transfers. The compar- 
ative amount of tax involved in any 
such exemption cannot be great and 
would be offset by increased taxable 
income derived by the fiduciary institu- 
tions handling these transactions, and 
certainly the maintenance of custodian 
accounts with institutions of this kind 
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greatly facilitates the task of the Gov- 
ernment in the audit of returns and the 
collection of income tax from the tax- 
payers having such custodian accounts. 


Unless the law is amended to grant 
such exemptions, I think the fiduciaries 
are faced with a serious loss of cus- 
todianship business in view of the in- 
terpretation placed on the existing law 
by the Internal Revenue Bureau, as a 
result of which stock and bond trans- 
actions in these accounts are burdened 
with excessive taxation. While stock 
transfer taxes are ordinarily not con- 
sidered a serious problem to fiduciaries, 
it seems to me that the problem I have 
described above is far more serious 
than many of those mentioned. 


I list below some of the thoughts 
that occurred to me in reading over 
your article: 


Capital Gains and Profits Taxes Criticized 


(1) I am heartily in favor of the 
recommendations for simplification of 
the capital gain and loss provisions and 
the undistributed profits tax. It seems 
to me that under the Revenue Act of 
1938 proposed by the House Ways and 
Means Committee, taxpayers are con- 
fronted with far more complicated pro- 
visions than under the present Act. 
While, because of complications of mod- 
ern civilization and modern business, I 
do not agree with the views expressed 
by many people that it is possible to 
enact a simple Revenue Act suitable to 
the needs of the occasion, I do think 
that the proposed capital gains and un- 
distributed profits tax provisions are 
unnecessarily complicated. I am very 
much in favor of a flat 124%2% tax on 
capital gains derived on assets held 
more than two years, such as was pre- 
viously contained in the law. I think 
such a provision would eliminate a 
great deal of the tax-dodging which has 
been resorted to in the past by wealthy 
taxpayers to avoid the oppressive capi- 
tal gain rates in the law. 


(2) I note that the article reports that 
some fiduciaries are opposed to the use 
of a single return, such as the new 
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Form 1041, being a combination inform- 
ation and tax-paying return. I cannot 
understand this, as I have discussed the 
new form with a number of officers of 
corporate fiduciaries and they have in- 
variably been in favor of the combined 
form. As to the suggestion that the 
fiduciaries should be exempt from filing 
returns of information of trust and 
estate income, it seems to me that this 
is asking too much on the part of the 
fiduciaries. It seems to me that such 
returns are a necessary aid to the Gov- 
ernment in the auditing and checking 
of income derived from these sources. 

(3) I think the suggestion is a good 
one that the Federal estate tax law be 
revised to provide for reimbursement 
to an executor or administrator who 
has been compelled to pay the estate 
tax on property not coming into his 
possession. 


(4) I was glad to see a substantial 
part of the article devoted to “personal 
administration of Federal tax law.” It 
is a general principle of law that tax 
statutes should be strictly construed 
against the Government, and in the light 
of this principle the Bureau of Internal 
Revenue should in all cases resolve the 
doubt in favor of the taxpayers where 
there is any real question as to the ap- 
plicability of the tax. A liberal attitude 
would do more than anything to create 
a spirit of cooperation and good will on 
the part of taxpayers towards their 
Government. 


* 
GEORGE MAURICE MORRIS 


Morris, KixMiller & Baar, Attorneys At 
Law, Washington, D. C. 


ANY excellent, constructive ideas 

are presented in the article “Real- 
istic Tax Revision.” Others are open to 
debate, but at least they are thought-pro- 
voking, stimulating, and valuable in ex- 
pressing practical, and nontheoretical 
points of view. 

The suggestions for the elimination 
of capital gain and loss provisions and 
the undistributed profits tax are timely. 
The comment on the time consumed in 
accounting for capital gains and losses 
shows that the authors of the article 
are not arm-chair academicians, but 


Complete trust 
facilities—plus special- 
ized organization—plus 
long fiduciary experi- 
ence. 


FIRST AND MERCHANTS 


National Bank of Richmond 
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rather persons who have lived with 
these problems. No one who has not 
had a complex problem on the computa- 
tion of capital gain, such as the determ- 
ination of gain on the sale of stock , 
acquired through the exercise of stock 
rights, with a part of the gain allocated 
to capital gain, and a part to ordinary 


_income, and with a question of identi- 


fication, can appreciate some of the out- 
standing tribulations of a tax lawyer. 


Re Decentralization 


There are a number of technical sug- 
gestions on income, estate and gift tax- 
es, which should be seriously consid- 
ered and probably accepted. Concern- 
ing procedure, the suggestion that de- 
centralization might be extended natur- 
ally provokes qualification if not objec- 
tion. Decentralization may be of value 
on the smallest of cases as the lesser 
of two evils, but it is open to the danger 
of improper influence and chaotic lack 
of uniformity as between different 
parts of the country, Taxpayers and 
their representatives have been so long 
accustomed to reasonably capable ad- 
ministration of Federal taxes in Wash- 
ington that it is easy to take for grant- 
ed its continuance under decentraliza- 
tion and to assume that the benefits of 
such a policy will not be offset by these 
dangerous potentialities. 

It is hoped that those responsible for 
making our Federal tax laws will take 
advantage of the real contribution 
which your article renders on the sub- 
stance and procedure of taxation. 





A City With a Rounded Program 
Review of Atlanta’s Trust Research Week 


HE Atlanta Chapter of the Ameri- 

can Institute of Banking feels 
most fortunate in bringing Mr. Gilbert 
T. Stephenson to Atlanta to conduct 
the first Trust Research Week in the 
southeast. 

We feel that it would be well to call 
attention to what might be described 
as the “general situation” in Atlanta so 
far as trust work is concerned: We 
have appreciated for a long time the 
fact that our progress in the trust field 
depends in a large measure upon our 
cooperation (1) with one another (2) 
with the lawyers and (3) with the life 
underwriters. 

The Atlanta Clearing House Associa- 
tion is composed of The Citizens and 
Southern National Bank, the First Na- 
tional Bank, the Fulton National Bank, 
and the Trust Company of Georgia. The 
Trust Committee of the Association has 
functioned effectively not only in the es- 
tablishment of minimum fees and 
charges, but also in the promotion of our 
public relations. We are honestly work- 
ing together and trying to find the solu- 
tion of many of our trust problems. 

Mr. Stephenson’s work with us, as 
trust men, was most effective. He 
drove home the fact that our future de- 
pends not only upon our cooperation, 
but also upon our development of a 
trust research program. We have got 
to constantly study the business of oth- 
er trust departments in other parts of 
the country. We have to not only make 
ourselves more available to the men 
with small estates, but we have also to 
make ourselves more accessible to com- 
munities where corporate trust service 
is not offered. 

The preparation of Wills belongs to 
the lawyers and we have recognized this 
fact for a number of years. We have 
found that our cooperation with the 
lawyers has produced a great volume 
of very desirable trust business. 

The members of the Atlanta Clearing 
House Association have sponsored for 


a number of years a Will contest among 
the five Law Schools in Georgia. Ap- 
propriate cash awards are given to the 
students drafting the best Wills upon 
a set of facts furnished by the Associa- 
tion. Mr. Stephenson’s address to the 
Law School students here was enthus- 
iastically received when he talked to 
them on the Investment and Adminis- 
trative Provisions of Georgia Trust In- 
struments. 


In September, 1937, the trust officers 
and the life underwriters in Atlanta 
organized the Atlanta Life Insurance- 
Trust Council. Mr. Stephenson’s help 
here with this movement cannot be too 
highly praised. We arranged for the 
second meeting of this organization and 
Mr. Stephenson spoke to about one hun- 
dred of Atlanta’s leading life underwrit- 
ers. The subject of his address was, 
“Trusteeship, An Additional Optional 
Settlement.” 


Mr. Stephenson was also most help- 
ful in furthering our program of pub- 
lic relations. He spoke to the Atlanta 
Chamber of Commerce on the Value of 
Trust Institutions to Atlanta. We have 
had a great deal of favorable comment 
upon his address. 


We presume that it is the ambition 
of every trust man to be able to say 
that he has on file the Will of every 
director of his bank. We also would 
like to have every director an active 
salesman for our Trust Department. 


Since Mr. Stephenson’s only official 
position with a bank today is that of a 
director, he could most effectively tell 
our local directors what their duties are 
to their institutions. 


Mr. Stephenson’s enthusiasm is con- 
tagious and we believe that his week 
here gave us not only a tremendous 
boost within the trust institutions, but 
with the public as well. 


W. T. PERKERSON 
V. P. & T. O., First National Bank, Atlanta 


294 





New Angles on Old Mortgages 


Analysis of Past Omissions and Practical Remedies 


HARRY RODWIN 


Of the New York Bar 
Former General Counsel to N. Y. State Superintendent of Insurance 


HE banks and other financial insti- 

tutions who for themselves or for 
account of clients had investments in 
guaranteed mortgages or participation 
certificates have been called upon con- 
stantly to participate in or to consent 
to the reorganization of certificated 
issues or of the guaranty companies 
themselves. In most instances they 
have, for one reason or another, been 
unwilling to take any active part—pos- 
sibly because of the uncertainties of 
the situation generally, possibly be- 
cause of a feeling that they could be 
subject to no criticism if they did some- 
thing. 

The situation would undoubtedly 
have been made easier if those with the 
closest contact and the widest exper- 
ience with the problem, the bankers 
and the trust officers and their asso- 
ciates had come forward with advice 
and suggestions. As it turned out the 
Legislature was compelled to pass sta- 
tutes specifically to encourage consents 
by trustees, and to permit them to be 
bound without any affirmative consent 
if they failed to file a dissent in writing. 

It has been this attitude of aloofness 
as much as any other which has given 
some of our public agencies and our 
judges the opportunity to voice extreme 
criticism. The following comment by 
Judge Hulburt of the Federal District 
Court for the Southern District of New 
York, was recently made in a case in- 
volving a §77B proceeding to reorgan- 
ize a real estate corporation which had 
issued a series of bonds secured by 
mortgage: 

The Court: The position of trustees under mort- 
gages is that while theoretically they represent 
all the bondholders actually they do not represent 
anybody, because they come in here and sit around 


and you can never even get a suggestion from 
them. 
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If some of the trust companies who were acting 
as trustees had followed up these defaults before 
they got in the hole, so as to make them good, 
there would not be those situations here. 

I have had trustees come in here and inter- 
vene, and times without number they come up here 
at the hearings, and when I ask them for a sug- 
gestion fold their arms and say they are neutral. 
That helps. 


A Realistic Philosophy 


The philosophy underlying mortgage 
financing must be changed and empha- . 
sis must be placed upon the fact that a 
mortgage is essentially a loan of money, 
that loans must be repaid, and that 
such repayment from the point of view 
of both debtor and creditor should be 
made as promptly as possible. The 
practice of letting a mortgage ride 
without a program ultimately to get 
rid of it leaves the debtor—and the 
creditor too—in a happy frame of mind 
during easy times, but subjects them 
both to extreme hardship and loss in 
times of stress. 


Certainly any system of mortgage 
finance which permits only periodical 
or accidental payments of interest 
which just serve to, keep the. memory 
of the affair alive, is bound to lead to 
trouble for both debtor and creditor. 
The program for ultimate payment of 
a mortgage should be such that when 
the due date has arrived the mortgage 
has either been paid in full or it has 
been so paid down that if the then hold- 
er no longer desires to continue as 
mortgagee, a substitute may readily be 
found. 


Covering Security for Loan 


In addition to the clauses usually 
found in the statutory form of mort- 
gage and in the forms in use by some 
of the title insurance companies, the 
mortgagee should be sure that he has 
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adequate clauses: (1) assigning all 


awards made by city, municipal or state. 


authorities and authorizing the mort- 
gagee to collect and receive the pro- 
ceeds on account of the mortgage; (2) 
providing that in the event of default 
the owner occupant shall pay a reason- 
able rental for the part occupied; (3) 
that the mortgagee or his duly author- 
ized agent shall have the right to enter 
the premises at all reasonable hours of 
the day for the purpose of examining 
and inspecting them; (4) including as 
part of the mortgaged security refrig- 
erators, gas ranges, electrical fixtures 
and such other vital chattels without 
which the operation of real estate today 
is impossible; (5) providing that if a 
conditional bill of sale is prior in lien 
to the mortgage that the owner’s inter- 
est in that conditional bill of sale is 
assigned to the mortgagee together 
with the deposits or payments made by 
the owner on account. 

Some of these clauses were not in 
use until recently, with the result that 
in some cases owners have collected 
and retained award moneys. In others, 
owners have, upon foreclosure, stripped 
the premises of refrigerators, gas 
ranges and even plumbing fixtures with 
the resultant heavy expenditure by the 
mortgagee in order to collect his rents 
from a group of clamoring tenants. 


Furthermore, some way must be 
found to tie in the rents from income 
producing property to the mortgage se- 
curity. Anyone who has had to handle 
a mortgage in default knows the loss 
that occurs when an owner walks out 
of a property with several months rent 
in his pocket and interest and taxes 
unpaid. Most mortgages contain a pro- 
vision granting a thirty day grace per- 
iod in the payment of interest and 
thirty days or more after notice and 
demand with respect to taxes. 

What usually happens? The owner 
doesn’t pay on the due date. After a 
decent interval he receives a notice call- 
ing his attention to the unpaid item. 
The thirty days pass—another notice 
goes out, probably advising that unless 
the items are promptly paid, the mat- 


ter will be referred to counsel. Then 
follow negotiations and conferences— 
and before long the owner has accumu- 
lated several months rent and then of- 
fers a deed in lieu of foreclosure—for 
a consideration of course. 

When the Insurance Department first 
took over the various title and mort- 
gage guarantee companies in August 
1933 instance after instance was found 
where the owners were in possession 
of substantial sums collected from 
rents and were not applying these sums 
on account of interest or taxes. Many 
an owner believes that by putting his 
mortgage in such a disadvantageous 
position he can in effect dictate a re- 
duction in interest or compel some mod- 
ification of the existing mortgage for 
his benefit. 


Protection Through Rent Assignment 


How can such a condition be reme- 
died? Some mortgagees today are in- 
sisting on quarterly payments or de- 
posits of both interest and taxes. In 
some cases, monthly payments are de- 
manded. Unquestionably that lessens 
the damage when default occurs, but it 
does not go to the root of the difficulty. 
When the mortgagee considers the 
granting of the loan he emphasizes the 
rental income and is careful to calcu- 
late the margin of excess of income 
after the operations which may be used 
for the payment of taxes and interest. 
Yet the mortgage instrument usually 
fails to cover this. 

The ordinary clause to the effect that 
in the event of any default in payment 
of principal and interest the rents are 
assigned to the holder of the mortgage 
as additional security has been held to 
be inadequate to constitute an actual 
assignment. An assignment of rents 
to become effective in the future is in- 
sufficient to give the mortgagee control 
and only the appointment of a receiver 
in a foreclosure action will take pos- 
session of the property and of the in- 
come from the defaulting owner. 

Very often after default, the mort- 
gagor may be persuaded by threat of 
foreclosure to give his mortgagee a 





-— @ 2 te oes oe Ok es Ck ot 


TRUST COMPANIES 


present actual assignment of rents and 
the mortgagee in turn sometimes per- 
mits the owner to remain as his agent. 
The rents thus become trusteed for the 
benefit of the property and of the mort- 
gagee and an owner would hardly dare 
to use trust funds for any unauthorized 
purpose. Isn’t it possible to provide 
for an actual, present assignment of 
rents either in the mortgage instrument 
itself or by separate instrument to ac- 
company the mortgage so that the rents 
collected by the owner are charged 
with the payment of interest and taxes 
immediately upon the making of the 
mortgage and before default? 

With a present assignment of rents 
the mortgagee would receive regular 
accounting and be completely advised 
concerning the rentals and operations 
of the property. As it is at present, 
when default occurs and the mortgagee 
is compelled to step in, he is almost 
completely lacking in any definite in- 
formation concerning the property in 
which he is so directly interested. 


The objections to the use of such a 
provision are, to a great extent, prac- 
tical ones—(1) owners will refuse to 
accept mortgages under such limita- 
tions and in a competitive loan market 
such as exists today, they will find 
lenders who are willing to omit such 
provisions; (2) the mortgagee under 
such a present assignment immediately 
assumes the responsibility of owner- 
ship of property. 

As to the first objection, if the pro- 
vision became standard, and if the lend- 
ing institutions agreed that it was ne- 
cessary for their protection, it would 
soon become accepted. As to the sec- 
ond objection, no person who is unwill- 
ing to contemplate the responsibilities 
and hazards of ownership of real es- 
tate should permit himself to invest in 
a mortgage. 


Complete Foreclosure Revision Needed 


There has been a great deal of criti- 
cism—for the most part justifiable—of 
the complexity and the expense of the 
foreclosure process. There appears to 
be no sensible reason why an investor 
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who holds say a $5,000. mortgage on a 
one or two family house should be 
compelled, in addition to payment of 
taxes and penalties thereon, to spend 
from $500. to $800. in reducing the 
mortgaged real estate to ownership. 
Nor’ is the suggestion that we discard 
the usual foreclosure by court action 
and adopt instead the procedure of 
foreclosure by advertisement a com- 
plete answer. While there may be some 
small saving in expense, there has 
always been a reluctance on the part of 
attorneys to approve the process as suf- 
ficiently safe. 

What we need is really a complete 
revision of the present statutory fore- 
closure method by a more direct, more 
summary and less expensive process so 
as to eliminate referees and auction- 
eers’ services and the large advertising 
cost. It has been said that any sub- 
stantial revision of existing procedure 
is impossible because of the opposition 
of the lawyers, and of some judges of 
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our courts who desire for reasons more 
or less obvious to continue the system 
of refereeships and of newspaper pub- 
lishers and advertising agencies who 
profit materially from the existing sys- 
tem. If this be so, it is all the more 
reason why a concerted effort towards 
reform should be made by the financial 
institutions and other representative 
mortgage investors. 


Who Are Logical Receivers? 


The abuses and losses resulting from 
mortgage receiverships and receiver- 
ship management have been comment- 
ed on again and again and the sugges- 
tion has been made by some that since 
the mortgagee is the one primarily in- 
terested, he is the logical “receiver” if 
one is necessary. There have been in- 
stances where the courts have appoint- 
ed the Deputy Superintendent of Insur- 
ance or the Mortgage Commission of 
the State of New York as receivers to 
serve without compensation in connec- 
tion with foreclosure proceedings in- 
stituted by them on behalf of certifi- 
cate holders or creditors of the title 
and guaranty companies; but it must be 
admitted that they have been few and 
that they have been confined for the 
most part to cases where the rents re- 
ceived from the property under foreclo- 
sure were fairly nominal. 


It seems to me that in all cases where 
the plaintiff in foreclosure is a public 
officer or one who in an official position 
represents creditors, as does the Super- 
intendent of Insurance, it’ should be 
mandatory that he be appointed receiv- 
er. Of course, if some appropriate 
clauses could be inserted in the mort- 
gage by which the rents are actually 
trusteed for the benefit of the property 
and of the mortgagee, a court receiver- 
ship would not be necessary. 


Without such a clause it is a danger- 
ous practice for a mortgagee to attempt 
to seize the rents except through a re- 
ceivership. The recent difficulties of 
a Savings Bank in Brooklyn will serve 
to illustrate the point. Acting pursuant 
to a clause in its mortgage that in event 
of a default the rents were assigned to 
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the mortgagee, the Bank notified the 
owner and the tenants that it was tak- 
ing possession of the premises and that 
all rents were to be paid to it. The 
owner promptly declared that the Bank 
was a trespasser and in the ensuing lit- 
igation the courts decided against the 
Bank and held that the owner was 
damaged to the extent of rents collect- 
ed less necessary expenses and taxes. 
The Court of Appeals in its opinion 
cited decisions of other New York 
courts to the effect that a mortgagee 
out of possession may not actually be- 
come the landlord of the premises un- 
less he has an arrangement to that ef- 
fect or applies for a receivership. While 
the case leaves open for later decision 
exactly what procedure the mortgagee 
may follow, if any, to obtain the rents 
without receivership, the state of the 
law is such today that no lawyer would 
advise his client that he is fully pro- 
tected if he desires to seize the rents 
without court receivership. (Dime Sav- 
ings Bank vs. Altman, (Court of Ap- 
peals,) 275 N.Y. 62. 


Guarantees—Abolition or Revision? 


What is to be said of the guaranteed 
mortgage? Of the prospects of recov- 
ery against the guaranty companies in 
liquidation? Of the future of mort- 
gage guarantees? Of the possibility of 
reorganization of some of the guaranty 
companies taken over by the Superin- 
tendent of Insurance? These questions 
are being asked with greater frequency 
today and it is to be hoped that our 
Legislatures and our courts will not 
delay too long in pointing out the an- 
swers. The measures thus far actually 
adopted by the New York State Legis- 
lature have for the most part been 
emergency measures intended to re- 
lieve the immediate situation. Such 
laws as the Schackno Law, the Mort- 
gage Commission Law, the Mortgage 
Moratorium Law do give real help in 
alleviating some of the hardships caus- 
ed by the crisis of the past few years. 
But they do not furnish any permanent 
cure. 

We can readily agree that the form 
of guaranty heretofore in use—which 
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was in substance a guaranty of pay- 
ment—was unsound. Any agreements 
to pay such huge sums almost upon de- 
mand must fail when in a period of 
economic stress investors all demand 
payment at the same time. The situa- 
tion becomes very much like a run on 
a bank. 

It may be possible to devise a form 
of guaranty by which payment may be 
made over an extended period instead 
of in a lump sum, thus enabling the 
guaranty company to take advantage 
of the benefits of an improved real es- 
tate market at some future date. Dis- 
cussion has recently turned towards a 
form of guaranty which agrees to make 
good to an investor the loss he actually 
sustains as a result of foreclosure and re- 
sale. 


Many who have followed the guaran- 
teed mortgage problem during the last 
several years, and who are in a position 
to sense the attitude of investors, have 
expressed the definite opinion that there 
is a need and a demand for such a form 
of mortgage guaranty policy to accom- 


pany the sale of mortgages, and that if 
‘a company were created with an adequate 
capital structure, sound provisions for 
the accumulation of reserves, definite re- 
strictions as to the ratio of guarantees 
written to capital and surplus, it would 
soon succeed, to a substantial degree, in 


winning back the important position 
heretofore occupied by the old mortgage 
companies in the economic and financial 
community of this City. 


What is important is that we should 
not cast out as something unworthy of 
consideration all thought of the contin- 
uance of some modified form of guaran- 
ty until adequate research indicates that 
all forms of guaranty are essentially un- 
sound or that there is no longer any 
need for such guarantees. 


The Mortgage Bank Idea 


Some, who are unable to forget that 
in time of need the old guaranty com- 
panies fell down so badly, are unwilling 
to contemplate the possibility of future 
usefulness of the mortgage guaranty 
‘company. Acting upon the idea that the 
‘old machine must be cast out, they have 
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sought in foreign lands for the solution 
of this problem and from their searches 
have brought us back the Mortgage Bank. 
Legislation to permit the creation of 
such institutions has been offered in New 
York but thus far has failed of adoption. 

We may admit the soundness of the’ 
mortgage bank in which all mortgages 
are in a common pot, and in which all in- 
vestors have a common interest. After 
all, our mutual savings banks are not so 
different in principle. But we may be 
permitted to express some doubt whether 
the creation of a few mortgage banks— 
or of a few more savings banks—will 
solve our problems of mortgage finance. 
The probability is that the mortgage 
bank and the new form of mortgage 
guaranty company may exist side by side, 
each filling its respective place in the 
world of mortgage finance and mortgage 
investment. 

If the bonds of the mortgage bank are 
to replace the participation certificate 
and enable the investor with small funds 
to invest them with safety, there still re- 
mains the need for an institution which 
will enable persons who desire neither 
bonds nor participations to find whole 
mortgages in which they may invest with 
safety. As and when the situation de- 
velops and the statutes permit, one or 
more of the mortgage companies now 
subject to proceedings to reorganize may 
be converted and reorganized into that 
form of modified guaranty company. 

Although a tremendous effort has been 
made by several State agencies to meet 
immediate problems, insufficient thought 
has thus far been given to an analysis 
of the problems of the past. 
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TRUST DEPARTMENT 
WITH NEEDLESS 
EXTRA WORK 


Here’s how to cut bookkeeping time 
as much as 80% 


ON’T blame your bookkeepers 

when statements are late or when 
your trust records get into a muddle due 
to overwork ... rush operation . . . du- 
plication of effort . . . unnecessary and 
costly errors. You may be taxing your 
staff unduly with the handicap of slow, 
pen-posted procedures or other inade- 
quate methods. 


POST 5 OR MORE TRUST RECORDS 
AT ONCE 

You can secure the most efficient of all 
modern, machine-posted procedures by 
using the Remington Rand completely 
electrified “85” for the preparation of 
your trust records. 

Many leading banks prepare principal 
statement, principal ledger and journal 


simultaneously. In addition, they also 
prepare income cash statement in dup- 
licate, income cash ledger and income 
cash journal at a single writing. 


In many cases five or more trust records 
are posted at once with Model “85”, 
eliminating duplication of effort, cutting 
bookkeeping time as much as 80% com- 
pared with pen posting. At the same 
time, greater accuracy and legibility are 
assured by the completely electrified fea- 
tures of the “85”. 


Check the 9 features listed at the left. 
Then get complete facts on how the 
“85” may speed up trust bookkeeping 
as well as loan and discount, transit and 
general ledger. Phone Remington Rand 
Inc., Dept. 63, Buffalo, N. Y. 


MANUFACTURERS OF ALL TYPES OF OFFICE MACHINES AND SYSTEMS EQUIP- 
MENT, PROVIDING COMPLETE INSTALLATION AND FULL RESPONSIBILITY. 





When Ol’ Man River Unbends 


Unique Trust For Chicago River Improvement 


LOUIS W. FISCHER 
Assistant Trust Officer, American National Bank and Trust Company of Chicago 


HAT would the average trust man 

say as to accepting a trust involv- 
ing the holding of title to land not yet in 
existence? Or how would he like to take 
title to lands in existence, but which will, 
during the period of the trust, be actually 
wiped out? 

Incredible as it may appear, this is just 
what happened in the case of a trust 
which was set up 
when the City of 
Chicago undertook 
to alter the channel 
of the south branch 
of the Chicago 
River, for the pur- 
pose of removing an 
awkward bend in its 
course, which for 
many years had been 
a hindrance to navi- 
gation and an ob- 
struction to several 
important streets. 

The accompanying 
drawing illustrates 
how new lands came 
into existence and 
how some parcels 
were actually oblit- 
erated. Dotted lines 
show the former 
contour of the chan- 
nel, while the heavy 
ones describe the 
new river bed after 
the completion of the 
project. 


A Legislative Masterpiece 


Each side of the old channel was liter- 
ally covered with railroad tracks, freight 
houses, warehouses and other structures, 
every square foot of which was subject 
to at least one, and many of them, to 
two or more underlying mortgages. In 
most cases, the trustees were located in 
New York City. 
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The basis of the undertaking was an 
ordinance passed by the City Council of 
the City of Chicago. This document was 
a masterpiece in legislative draftsman- 
ship. Consisting of more than two hun- 
dred pages of text, schedules and exhib- 
its, it outlined the entire project in great 
detail, including the legal descriptions 
of more than one hundred parcels of land 

to be acquired for 
the new channel and 
from the abandon- 
ment and filling in 
of the old one. 

The passage of the 
Ordinance and the 
initiation of the pro- 
ject involved as pre- 
requisites, the ob- 
taining of authority 
from the United 
States Government, 
the State of Illinois 
and the Sanitary 
District of Chicago, 
to become effective 
when accepted in 
writing by the 
twelve railroads 
whose property 
rights were _ in- 
volved. Some of the 
most brilliant legal 
talent had a hand in 
the fashioning of 
this important piece 
of legislation as fi- 
nally approved. 

Each essential step was carefully de- - 
fined and the procedure set forth in the 
Ordinance, including the method of ac- 
quiring the necessary property, the ap- 
pointment and duties of the trustee, the 
sequence of conveyances to and by the 
trustee, releases of underlying mortgages 
and trust deeds, the furnishing of a com- 
pletion bond by each of the railroads in- 
terested, a description by parcel number 
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and metes and bounds of each parcel of 
land which each railroad was to convey 
to the trustee, and likewise each parcel 
which the trustee was to convey to each 
railroad, together with the amount of 
cash debit or credit against or in favor 
of the railroad or the city as the case 
might be. 


Handling the Conveyance and Payments 


Having secured the unanimous accep- 
tance of the Ordinance, the next step was 
to effectuate the conveyance of lands by 
the railroads, and secure the releases of 
incumbrances thereon. Contemporan- 
eously therewith, all deeds wherein the 
trustee conveyed the lands after the com- 
pletion of the new channel and the filling 
in of the old, were prepared by the trus- 
tees and submitted to the counsel of the 
respective railroads for approval. 


When the new channel was completed 
and the old one filled in, the trustee found 
itself in possession of more land than 
that which had been conveyed to it by 
the railroads for the excavation of the 
new channel. This additional land was 
sold to such of the railroads as had 
agreed, under the terms of the ordinance, 
to purchase it. In the final settlement 
with the trustee, each railroad was au- 
thorized to deduct from such purchase 
price, the value of the lands which it had 
previously conveyed to the trustee. In 
this manner a substantial portion of the 
construction fund was accumulated tc fi- 
nance the project, the difference (19%) 
being supplied by the City of Chicago. 
In other words, the project was 81% self- 
liquidating. 


Monthly. disbursements of cash were 
made by the trustee, upon certificates is- 
sued by the respective railroads, showing 
the nature and the value of the work 
completed for the preceding thirty-day 
period. Upon these certificates, when ap- 
proved by the City Engineer, the trustee 
disbursed moneys out of the construction 
fund, until the completion of the project. 
It involved not only the removal and re- 
location of railroad tracks, but the de- 
molition of warehouses, freight houses 
and other structures, as well as the 
wrecking of several bridges spanning the 
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old river and the construction of others 
over the new channel. 


The receipt and disbursement of mil- 
lions of dollars required voluminous rec- 
ords, which were subject to frequent 
audit by the City Comptroller and the re- 
spective railroads, the preparation of 
numerous detailed statements, the execu- 
tion and submission of more than one 
hundred deeds of conveyance, and the 
drawing of a multitude of vouchers. 


The duties of the trustee were unique 
and varied, in several respects, viz., (1) 
in assembling the parcels of land neces- 
sary for dredging the new channel; (2) 
in obtaining releases of underlying mort- 
gages; (3) in the collection of a con- 
struction fund and its disbursement to 
the contributors; (4) in acting as a clear- 
ing house for debits and credits in the 
final settlement; (5) in the conveyance 
of lands not in existence at the inception 
of the trust; and (6) in that all its du- 
ties and responsibilities were at an end 
when the conveyances were made. 


At the completion of the work, final 
statements were submitted by the trus- 
tee to all parties in interest and the deeds 
of conveyance were again submitted to 
counsel for the respective railroads for 
a final checkup. On the date set, all 
parties appeared by their counsel, and 
inside of an hour, all deeds were delivered 
and cash settlements made. Considering 
the size of the undertaking, the respon- 
sibility and the multifarious details in- 
volved, it is remarkable that everything 
progressed so expeditiously and without 
the slightest hitch. 
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ITH the need of outside capital to 

finance the rapid development of 
the industries of the country came the 
need of corporate trustees to safeguard 
widespread investors against irregular 
or improper issues of securities. The 
duties imposed upon the trustees brought 
forth the realization that supervision by 
an independent party of such accounts 
would be of great value. 

The auditor’s duties with respect to 
this branch of fiduciary relations may be 
numerous or few. His duties commence 
immediately upon acceptance of the ap- 
pointment, and carry on through the life 
of the trust, during which time he may 
serve as a direct check on the operating 
units of the department. The chief 
fault with a direct check practice is 
probably that in serving the department 
to such an extent, the trustee will place 
a dependence on him that will draw him 
into the operations: General opinion 
among auditors seems to lay stress on 
the point of having their duties entire- 
ly removed from those of operating units, 
and carrying this thought to the extent 
that the removal of an auditing group, 
in whole or part, should in no way affect 
the operations. 


History Record 


After accepting appointment under an 
indenture or trust deed, the trustee’s 
next step should be to set up a digest or 
history record of the account. This rec- 
ord should show all information pertin- 
ent to the account from the viewpoint 
of the trustee and the borrowing corpo- 
ration. Briefly this will consist of the 
following: 


Name and description of issue. 

Total authorized. : 

Where payable as to principal and in- 
terest. 


Exchange provisions. 
Charges for exchange. 

Tax provisions. 

Sinking fund provisions. 
Insurance provisions. 
Statements from corporation. 


This record should also indicate that 
the following documents have been re- 
ceived : 


Approval by counsel for trustee. 

Approval by Executive Committee. 

Certified copy of charter or articles of 
incorporation with amendments. 

Certified copy of by-laws. 

Certified copy of vote authorizing the 
issue and appointment of trustee. 

Certificate of election of officers, with 
specimen signatures. 

Opinion of counsel for mortgagor com- 
pany. 

Evidence of payment of taxes imposed 
by law. 

Evidence that insurance provision is sat- 


isfied. 


The first duty of the auditor upon re- 
ceiving notice that a new account has 
been received is to determine that all 
necessary documents, as mentioned above, 
are on hand. He should then examine 
the instrument from a practical stand- 
point, and should see that all provisions 
have been duly noted on the digest or his- 
tory card, and should verify further that 
this card has been initialed as an indica- 
tion that the necessary records have been 
established. 


Bonds of Issue 


When the bonds of issue are received 
by the trustee, a receipt shall be issued, 
a copy of which should be provided for 
use of the auditor. These receipts should 
be numbered so that all will be accounted 
for. Using his copy of the receipt, the 
auditor will verify that the bonds are de- 
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posited in the vault and entered on the 
books of the department under the proper 
classification. This information may be 
obtained through the medium of a vault 
record and daily journal sheet. 


Bonds of issue may be received ‘“Un- 
executed”, that is, unsigned by the corpo- 
ration officers; or “Executed”, that is, 
signed by the corporation officers. In 
each case, the bonds should be entered on 
the records according to their status. To 
facilitate this, the asset side of the bond 
record should consist of the following ac- 
counts: 


Unexecuted on Hand. 
Uncertified on Hand. 
Certified on Hand. 
Cancelled on Hand. 
Cremated or Delivered. 
Outstanding. 


The liability side of the bond record 
may be captioned “Originally Received”, 
and should be credited for all bonds re- 
ceived, without regard for their status. 
This account should be charged only upon 
completion of any trusteeship, and then 
by a memorandum entry setting forth all 
information. 


When the bonds have been received 
and entered on the records of the de- 
partment, all changes in their status 
should be recorded. Entries of this kind 
will affect only the asset side of the con- 
trol account, and are simply transfers 
from one asset account to another. A 
change in classification of this kind need 
concern the auditor only to the extent of 
seeing that the entries are of a like 
amount. 


Check on “Outstanding” Account 


If, however, the change in classifica- 
tion is from “Certified on Hand” to “Out- 
standing”, the auditor should determine 
that the bonds have been delivered in ac- 
cordance with the terms of the instru- 
ment, and that proper satisfaction has 
been obtained. Other charges to the 
bond account classifications may be made 
which are of vital importance to the 
auditor. 

As an example, the account “Certified 
on Hand” may be credited, and the ac- 
count “Outstanding” charged, which 
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would appear to be an overissue. These 
entries are usually the result of lost or. 
mislaid bonds, which are supported by 
a bond of indemnity. Cases of this 
kind should be thoroughly investigated 
by the auditor to see that proper papers 
are on hand, and that proper authority 
was obtained. 

What has been written with respect 
to custody and audit of bonds of issue 
is intended to be a daily duty of the 
auditor. These duties can be performed. 
periodically, but the general consensus 
of opinion seems to favor a continuous 
audit. 


Collateral and Redemption Funds 


If these duties are performed daily, 
the auditor will, in addition, make a pe- 
riodical examination of the securities in 
the vault, as shown by the various asset 
account classifications. At this time, 
he should prepare and send to the debtor 
corporation for verification, a statement 
of the account, showing each class of se- 
curity held, and also the outstanding bal- 
ance. 
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In addition to being charged with the 
responsibility of caring for the bonds of 
issue, the trustee will also be required 
to safeguard other property, such as col- 
lateral securities deposited to support an 
issue, securities and cash deposited to 
meet sinking fund requirements, and 
funds to take care of called bonds, tax 
requirements, etc. In each of the cases 
mentioned, a free-of-payment receipt 
should be issued, and the auditor will 
follow these through in the same manner 
as he would for the bonds of issue. Each 
day he should examine all entries to 
these accounts to see that they are prop- 
er entries and duly authorized. 

At periodic examinations, securities on 
hand under this caption are to be exam- 
ined and a reconcilement made of all cash 
accounts. Cash accounts should be recon- 
ciled at least once a month, and it is de- 
sirable that the statements and cancelled 
vouchers be delivered direct to the audi- 
tor by the bank. Statements of the 
principal accounts should be prepared at 
the time of periodic examination and for- 
warded to the debtor corporation for 
verification. The accounts carried un- 
der the Principal division of Corporate 
Trusts usually consist of: 


Assets: Investments. 
Deposits in Savings Banks. 
Deposits in Commercial Banks. 
Documents. 


Liabilities: Principal. 


The Document account, as mentioned 
under the asset classification, is a con- 
trol account for the deposit in the vault 
of all documents received pertinent to 
the trust. 


Maturing Issues 


At maturity of the bond issue, or at 
such times as the corporation may wish 
to exercise the call provisions contained 
in the instrument, they shall deposit with 


the trustee, funds necessary to take care 
of bonds to be presented for payment of 
principal, interest, and also any prem- 
iums, in the case of called bonds. 

The monies received for payments of 
this kind would be of a free-of-payment 
nature, and a receipt should be issued. 
The copy of this receipt, as mentioned 
previously, would go to the auditor, thus 
placing him on notice of the intended 
action. 

If the cash were obtained through 
charging the account of the mortgagor 
company, the auditor would receive ad- 
vice through the medium of the daily 
journal sheet. Such funds would be 
placed in the Corporate Trust Account, 
and the account charged when and if 
bonds are presented for payment. This 
charge to the cash account should be sup- 
ported by an increase in the Cancelled on 
Hand classification, and a decrease in the 
Outstanding Bond balance. 


When all bonds of a maturing issue 
have been presented and paid, they are 
delivered to the company, or prepared 
for cremation. After cremation, an en- 
try is made, charging Cremated or De- 
livered classification, and crediting Can- 
celled on Hand. After the auditor has 
determined that all requirements cover- 
ing satisfaction of the mortgage are com- 
plete, memorandum entries are made to 
close out the balance of all bond control 
accounts in respect to the specific issue. 

In each of the above cases, the auditor 
should satisfy himself that all entries 
have been properly made and authorized. 
He should see that for each disbursement 
of funds, the proper amount of securi- 
ties have been received and deposited in 
the vault under the Cancelled on Hand 
classification. 


Issues in Default and Escrows 


The cause of default is usually the fail- 
ure of the mortgagor company to pay 
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Principal and/or Interest on the bonds 
of issue. Each individual indenture 
clearly states what constitutes a default, 
and while provisions may permit the 
trustee to act, he would ordinarily do so 
only upon advice of counsel. 


This particular phase of a trusteeship 
falls into the legal and administrative 
class, and would only affect the auditor, 
if, during an examination, he should find 
that certain requirements had not been 
fulfilled and a default was in evidence. 
In such a case, he would immediately 
bring it to the attention of the trust of- 
ficer, and follow through to see that prop- 
er steps were taken. 


In acting as agent or depository under 
an escrow agreement, the auditor’s duty 
is to see that the property is received, 
and that proper entries have been made 
on the records. He should also deter- 
mine through the medium of the new ac- 
count sheet that advice has been given 
to the necessary divisions of the depart- 
ment, to enable them to set up the proper 
records. 


As Transfer Agent and Registrar 


Transfers of securities today consist 
of highly technical and specialized du- 
ties. The initial duty of the bank or 
trust company upon receiving notice of 
their appointment should be to obtain 
from the corporation for whom they are 
to act, and submit for counsel’s approval, 
the following documents: 


Certified Copy of Corporation’s Charter 
(with amendments). 

Certified Copy of Corporation By-Laws. 

Certified Copy of Resolution covering ap- 
pointment as Transfer Agent or Regis- 
trar, with outline of duties. 

Certificate covering election or appoint- 
ment of officers of the Corporation, and 
a specimen of their signatures. 


The auditor’s first duty should be to 
verify that all necessary documents cov- 
ering the appointment are on file, and 
that approval by counsel is in evidence. 


The Transfer Agent has the respons- 
ibility of guarding against the theft or 
misuse of the unissued certificates of the 
corporation for whom they are acting. 
These certificates are usually signed in 
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blank by the officers of the corporation 
and stamped with the corporation seal. 
While certificates in this form still re- 
quire the signature of the Transfer 
Agent, and if a listed stock, that of the 
Registrar, it is conceivable that if they 
were to get into the wrong hands, they 
might be used for unlawful gain. To 
minimize the possibility of these certifi- 
cates going astray, it is recommended 
that for all certificates originally re- 
ceived, a numbered receipt be issued, 
with a copy for use of the auditor. These 
certificates should then be placed under 
dual control and orders for their release 
approved by an officer of the department. 


Each day, a record should be made by 
the custodian of all certificates received 
and delivered, and it is the duty of the 
auditor to determine that all certificates, 
as shown by his copy of the numbered 
receipt, have been placed under dual con- 
trol and that all releases are supported 
by the approval of an officer of the de- 
partment. 
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At periodic examinations, the auditor 
should make a test check of certificates 
on hand, and list the ledgers to deter- 
mine that no overissue is in evidence. 
Some measure of control can also be ob- 
tained by requiring that all certificates 
representing new issues (that are pre- 
sented to signing officers) be supported 
by a memorandum from an officer of the 
transfer department, and that certificate 
issued as a result of transfers be sup- 
ported by the old certificates, which the 
signing officer shall cancel. This prac- 
tice should also be followed with respect 
to certificates presented for signature as 
Registrar. 


The auditor in this division should 
give considerable thought to the system 
in use, having in mind that in many in- 
stances, a change in method of handling 
will bring about a very desirable internal 
control, without causing a delay or in- 
crease in the operations. 


Depository under Reorganizations 


Securities received subject to a plan 
formed by a protective committee, are 
held by the depository for the benefit of 
security holders who have consented to 
the plan. The auditor is concerned with 
this type of corporate agency service to 
the extent of seeing that, for all certifi- 
cates of deposit issued, a like amount of 
securities have been deposited in the 
vault. Control of this type of deposit is 
obtained through the medium of a vault 
register and journal record. 


Bond and Coupon Paying 


Bonds and coupons presented for pay- 
ment should be examined for genuine- 
ness, and in the case of coupons, to see 
that ownership certificates are received, 
where necessary. A control of cash re- 
ceived for payment of these obligations 
should be maintained by depositing such 
funds to a separate bank account. All 
payments should be made by a voucher 
check and recorded in detail on a journal 
sheet simultaneously with a posting of 
the records. 

Through the medium of this journal 
sheet, the auditor verifies that cancelled 
bonds and coupons have been deposited 
in the vault, as shown by the vault reg- 
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ister, or that they have been returned 
to the borrowing corporation, as evi- 
denced by a copy of the transmittal let- 
ter. The original of this letter, after be- 
ing signed by the debtor corporation, 
should be returned direct to the auditor. 


An internal control should be main- 
tained in this department by separating 
the cage handling the payment of these 
obligations from the sorting cage. The 
bonds and coupons received by the pay- 
ing cage should be cancelled and charged 
to the sorting cage. The sorting cage, in 
turn, should be charged with the respon- 
sibility of forwarding these paid instru- 
ments to the vault. 


Another duty of the auditor in respect 
to corporate trusts and agencies is con- 
trol of earnings. Most banks today are 
using an accrual method for earnings, 
and it is true that by this system, some 
of the responsibility placed on auditors 
with respect to collection of income has 
been removed. This control can be 
maintained through the medium of the 
auditor verifying that proper notification 
is given to the accrual control depart- 
ment. 


To summarize the auditor’s duties 
should be to assure that: 


All assets are properly recorded, and 
that delivery of these assets is proper- 
ly authorized. 

The systems in use are much that 
internal control will be effected when 
possible. 

All earnings of the department are 
properly reflected in the income ac- 
count. 


. If, in his duties, the auditor can ac- 
complish the above, he has served the 
financial institution to good purpose. 


a 


Charitable Bequests Exempt 


All bequests made to charitable, religious 
and educational institutions in Saskatche- 
wan will be exempt from succession duties, 
Premier W. J. Patterson announced early 
this month. 

Amendments to the Succession Duties 
Act were made when the legislature con- 
sidered a bill to consolidate the old act. 
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The Trust Prospect Speaks 
What a Layman Looks For in Choosing His Trustee 


R. SMITH PAYNE 
Director, Cluett, Peabody & Co., Inc., Troy, N. Y. 


Y own experience with the settle- 

ment of estates and the various 
problems involved therein is indeed lim- 
ited. For the purpose of equipping my- 
self with more specific information re- 
garding the subject of estate manage- 
ment I checked into the trust situation 
with our local trust company and learned 
about the amazing variety of responsi- 
bilities which commonly occur in this 
work. 


This Company at one time recently 
was running a coal and oil business, 
working with and supervising the hand- 
ling of the problems of a large crema- 
tory, had the management, maintenance, 
rental and sales responsibility of one of 
the city’s largest office buildings and was 
holding in one of its estates and en- 
deavoring to dispose of a fifty per cent 
interest in this city’s largest retail store. 

Here is what I deemed to be an excel- 
lent definition : 


“It has been well said that fiduciary 
service was founded on the ideal of pre- 
serving the fortunes and happiness of 
others.” 


Based on the wide variety of legal ob- 
ligations involved in this work it seems 
obvious that a trust officer would find a 
legal training most helpful. A knowl- 
edge of accounting and a background of 
banking or general business experience 
would seem to me to be equally or per- 
haps more important. Our bank is 
equipped on its board of directors with 
men who have had considerable expe- 
rience in various lines of business and 
professional life. We have very compet- 
ent legal counsel, and certainly it is. in- 
cumbent upon a trustee in these times to 
keep himself well informed on the legal 
aspects of fiduciary service. 


From address before 1937 annual Trust Confer- 
ence of the Marine Midland Group, Inc. 


I expect my corporate fiduciary to be 
well enough organized so that it will 
avail itself of these definite organization 
advantages which an individual executor 
does not have, not only that he may ren- 
der to my estate and heirs a better ser- 
vice but, so that he may avoid liability to 
himself for failure to properly proceed in 
estate administration. 

I would not, however, expect my trust 
officer to be so legal minded that he would 
be like the compensation attorney, who 
when asked a question as to how he went 
about settling accident claims, remarked 
that he always felt that the client should 
receive something. I do not mean to in- 
fer from the above that a trust officer 
should be dominated by his directors or 
by his counsel, but I do believe he should 
use these individuals singly or collective- 
ly in an advisory capacity. 


A Full-Time Job 


It is the ambition of most heads of 
families to provide, as far as possible, a 
continuity of happiness and security for 
their loved ones, and the feeling that this 
happiness and security is being protected 
can better be guaranteed by the use of a 
well established trust department than by 
designating any individual, since the lat- 
ter will be subject to the same mortality 
prospects as the person providing the 
trust funds. I expect my corporate trus- 
tee to be well established, since it and its 
competitors hold themselves out to be 
properly equipped to render a superior 
service, claiming that this is their full 
time business—that they have no other 
business or personal interests to take pre- 
cedence over the interests of my estate. 

Their advertising and word of mouth 
salesmanship claims that, in the event of 
the absence for vacation or any other rea- 
son of any of their officers who may be 
handling my affairs, their organization 
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is so perfected that others will step in 
automatically without loss of time or 
detriment to the interests of my estate. 
I feel that I should reasonably expect, in 
view of their claims, a higher degree of 
efficiency in handling the business of my 
estate. It is true that any organization 
is only a collection of individuals, and 
thus subject to occasional errors in judg- 
ment. But great stress has been laid on 
the fact that the corporate trustee makes 
the handling of estates a full time busi- 
ness and, whenever the volume of its 
business is sufficient, have various per- 
sons in their department specialize, one 
in securities, one on the handling of real 
estate, one on tax problems, etc. Since 
they claim to submit the recommenda- 
tions of these specialists, based on a care- 
ful study, to a committee of carefully se- 
lected business men from their board of 
directors, the results of their delibera- 
tions should be more accurate and bene- 
ficial than could be expected of any one 
or more individuals acting as executor or 
trustee on a part time basis. 


With Honest Devotion to His Job 


The corporate trustee has told us indi- 
viduals that its administration of trust 
funds is subjected twice a year to inspec- 
tion by the Banking Department and 
once each year to a thorough inspection 
by the board of directors. This, without 
question, should produce a higher stan- 
dard of service from the corporate than 
could possibly be expected from the indi- 
vidual. 


As the corporate trustee actually has 
these advantages and these systems or- 
ganized in his department it would seem 
to me that the only way any real failure 
of performance could occur—outside of 
a major business collapse—would be by 
failure of supervision to assure that 
these various systems and services are 
properly used. 


It goes almost without saying that one 
would expect a bank trustee to be meti- 
culous in answering letters promptly; in 
keeping appointments carefully; in fol- 
lowing up pending matters consistently 
and in running its business systemati- 
cally. Certainly, considering that this is 
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his full time business, I do not believe 
that my expectations in this regard are 
in any way unreasonable. 

In the selection of a trust institution I 
would select one of impeccable reputation 
for honesty in dealing and also one that 
had had long experience in rendering this 


service. I would expect a definite advan- 
tage to accrue to my family and heirs 
through the fact that my bank should be 
somewhat familiar with the general hab- 
its and character of my beneficiaries. 
And I certainly deem it essential that 
the trust officer dealing with members of 
my family be an individual of such char- 
acter that they could properly have re- 
spect for and confidence in him when 
seeking advice. Otherwise there would 
be a conflict of interest which would 
eventually destroy the peace of mind and 
other benefits which I expect and hope 
that the heirs of my estate will enjoy. 


Being There To Do It 


Individuals can render their trustees 
an invaluable service if, when drawing 
their wills, they keep in mind the laws 
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under which a fiduciary agent has to 
function. My personal opinion is that 
too many wills are drawn which do not 
provide the trustees with sufficient time 
to exercise good judgment in liquidating 
the estate. 

I also feel that the trustee should 
make a careful study of general condi- 
tions before advising any legatee as to 
whether they should take their legacy “in 
kind” or cash. I have known many in- 
stances where certain securities were liq- 
uidated at a ridiculously low market in 


order to satisfy some legatee with a cash 


settlement. This, in my estimation, is a 
rank injustice to other individuals who 
might desire to accept their legacy in the 
form of securities and hold them until 
there was an improvement in the market. 

Regardless of what public opinion may 
have been in the early thirties regarding 
banking institutions in general, I still 
feel that there is a great deal of comfort 
in knowing that a reputable trust depart- 
ment is looking after one’s estate. Prior 
to 1915 it was quite popular to name 
one’s friends or respected relatives as 
trustees of personal estates, but the rav- 
ages of war fairly well convinced the 
public that estates could be put in jeo- 
pardy over-night by the death of indivi- 
dual trustees. From that time forward, 
people began to give more consideration 
to insurance trusts and trust institutions. 

Quite frequently we have read in the 
press of contests between heirs and trus- 
tees and quite occasionally we have seen 
large money verdicts decreed against 
trustees (whether corporate or indivi- 
dual) for failure to properly perform 


their fiduciary duties. I believe there is 
little question but what the cases where 
an individual trustee has been held liable 
far outnumber those where a corporate 
trustee has been held liable. Neverthe- 
less, there is to my mind, a definite ad- 
vantage in naming a corporate trustee, 
in that the chances of my estate’s col- 
lecting a judgment for my trustee’s er- 
rors are substantially better if the trus- 
tee is a financial institution rather than 
an individual. 


A Trustee of Human Assets 


The recent depression undoubtedly 
produced some of the most outstanding 
examples of shrinkages in estates which 
have been experienced in the history of 
this country. During the twenties many 
individuals, some rather early in life, felt 
that they had accumulated a tidy sum 
and, investing it in high interest bearing 
securities, prepared to sit back and take 
things easy. 

But as John B. Kennedy pointed out 
in one of his articles,* as the depression 
continued, these individuals, instead of 
getting 6% interest on their investments, 
were lucky to get 6% from the sale of 
them. Individuals who hoped to enjoy 
their winters in California and Florida 
and their summers in pleasant northern 
climes found themselves looking for ways 
and means of earning a living. 


Even though trust departments were 
unable to maintain sufficient income for 
their clients on their investments, they 
fared far better than individual trustees 
due to constant and experienced contact 
with the securities market. I would cer- 
tainly want the recipients of any estate 
which I might leave guarded by a trust 
company rather than individuals in times 
like these. 

One of the things which I would like 
to have my trustees bear in mind par- 
ticularly is that they had no part in the 
accumulation of my estate and therefore 
should take no speculative liberties with 
its administration or disposal. I would 


*“What I Expect of My Trustee” by 
John B. Kennedy in December 1933 issue 
of Trust Companies Magazine. 
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certainly not expect them to recommend 
changes in the portfolio merely because 
they happened to have some friend or 
associate who might be interested in cer- 
tain corporations. 


I have been frequently told that a trus- 
tee literally steps into the shoes of the 
decedent and when he does so I can ap- 
preciate that he is inheriting problems 
of a truly serious nature, and my various 
beneficiaries will doubtless from time to 
time bring him personal problems which 
might seem rather trivial to an outsider. 
I fully expect that my trustee will grant 
to my beneficiaries understanding judg- 
ment on any personal problem which is 
laid before him. I expect these prob- 
lems and all of the affairs of my estate 
to be handled on a friendly but dignified 
basis; that every activity in connection 
with the management of my affairs will 
be surrounded with an appreciation of 
the deeply confidential nature of this re- 
lationship. 


THE BOND OUTLOOK 


Analysis of the pessimism so gener- 
ally prevalent in the bond market indi- 
cates that its causes are to be found not 
so much in the price performance of 
bonds during 1937 as in the present 
lethargy in the market and the factors 
contributing to that lethargy. 


On purely economic grounds, using 
past experience and traditions as a guide, 
_ the present situation should offer some 
reassurance rather than the opposite. A 
vast need for financing exists on the one 
hand and a huge surplus of idle funds 
on the other. Coupled with this, inter- 
est rates are unprecedentedly low, for- 
eign outlets largely closed, and domes- 
tic competitive investment fields relative- 
ly inactive. Such a situation in earlier his- 
tory could have been counted on to pro- 
duce revival in the capital markets and 
by so doing to assist in correcting re- 
lated problems of business inactivity and 
unemployment. 

Clearly, the existing impasse is a re- 
flection of some new factor hitherto not 
present in our domestic situation. It is 
obviously the current political philosophy 


The 
Second 
National Bank 
of 


New Haven 


Established 1855 


Trust Department 
Organized 1919 


which in so many ways has gone con- 
trary to accepted economic procedure 


The immediate trend of the bond mar- 
ket, both in volume and prices, appears 
to hinge on the major question of gov- 
ernmental political and fiscal policies. 
With a continuation of those recently ad- 
hered to, no appreciable increase in bond 
financing in the coming year appears 
probable. The price level of top grade 
bonds, assuming adherence to existing 
policies, may reasonably be expected to 
be well maintained, partly as a result of 
scarcity value and partly reflecting the 
press of idle funds against this portion 
of the market. Assuming, however, a 
return to more accepted economic and fis- 
cal policies, an increase in volume of 
new issues would be probable, with mod- 
erate decline in the price level of higher 
grade issues and an increasing recovery 
in the lesser grades. 


T. E. Hough 


V. P. Halsey, Stuart & Co., Inc., Chi- 
cago, Ill. 





Trusteeship Attracts Savings Banks 


HE administration of estates and 

trusts has had a wide variety of corp- 
orate “in-laws” since the day in 1822 
when such powers were brought under 
corporate management alongside of the 
fire insurance and loan business, and 
shortly thereafter struck up a friendship 
with the life insurance business, invest- 
ment banking, commercial banking, even 
real estate and canal companies, and 
more recently title companies and sav- 
ings banks. 

Recently in their search for broader 
horizons, the old line savings banks, 
particularly in Massachusetts and New 
York, have been looking over the trust 
field. The point is well made that in the 
process of winding up estates, depositors 
are drawn to other banks; the claim is 
also made that trust departments of 
banks or strictly fiduciary companies do 
not often look with favor on trust funds 
of less than $50,000, finding them gen- 
erally unprofitable. 

If it is proposed that savings banks 
should extend trust services to accounts 
under this size three questions arise: Is 
the assumption correct that such service 
is not now available? How can they 
handle them profitably if those long ex- 
perienced in such work cannot? And 
what advantage have they to offer over 
the common trust fund? Or is this to 
be an entering wedge for larger size es- 
tates and trusts, and mark a realign- 
ment of affiliation for fiduciary services? 

In the first place, a trust or estate of 
far less than $50,000 is usually very ac- 
ceptable outside the metropolitan area 
—but provided, in the case of a trust, 


that such an arrangement serves its pur- 
pose better, for example, than annuities 
or outright bequests which often are di- 
rected back into savings accounts. Where 
trusteeship of such accounts is desirable, 
the common trust fund will doubtless be 
found an excellent vehicle, allowing as it 
can for greater discretion as to emer- 
gency use of principal and as to invest- 
ment—at less cost. 

So far as such discretion is not neces- 
sary the savings bank portfolio might 
offer much the same investment service, 
particularly in the mutual savings bank, 
but it is questionable whether depositors 
would relish the idea of the contingent 
liabilities which might attached to the 
capital funds, especially under any dev- 
iation from the strictly legal investment 
of trust funds or because of the dangers 
of misinterpretation of will or trust 
agreement clauses and powers. 


As to the profitability of the smaller . 
accounts, it is hard to see how the sit- 
uation could be materially improved un- 
der savings bank auspices unless under 
quite standardized trust instruments. If 
investments were to be made through 
the common bank portfolio, the rigidity 
might be a serious detriment both to ex- 
ercise of business judgment on security 
values and to new business. An altern- 
ative “non-legal” common portfolio would 
probably be necessary. 

In view of the general limitations of 
deposits in any one savings bank to $10,- 
000, it is interesting to note the sugges- 
tion that the living trust be used as the 
vehicle for taking care of excessive 
amounts. 
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As to estates over $50,000, additional 
competition would surely aggravate the 
earnings situation of all corporate fidu- 
ciaries. It would be inieresting to know 
how many savings bank depositors have 
estates of $50,000 or even $25,000. One 
mutual savings bank which has been 
operating a trust department for over 
eight years reports an average of $15,000. 


The argument is advanced, as in the 
recent address by the public relations 
adviser of the Savings Banks Associa- 
tion of Massachusetts, and in a savings 
bank journal, that there is an increasing 
demand for such services and that the 
management of savings banks are well 
qualified to conduct them, as one article 
puts it, in the “same quiet tenor of its 
way.” Savings banks have given a fine 
performance in conservation of the peo- 
ple’s savings, and there is, to a large 
degree, a community rather than a con- 
flict of interest with trusteeship, since 
the primary interest and facilities lie in 
the conservative type of security man- 
agement and in mortgage investment. 


However, there is room for skepticism 
that the “even tenor of their ways” can 
be maintained with the addition of trust 
services, particularly in view of the 
proven need for greater discretionary 
powers and actions—with their compan- 
ionate liabilities. The problem of in- 
vestment is only partially the same; the 
relationship with beneficiaries is entire- 
ly different from that with depositors; a 
whole new crop of legal conceptions and 
problems is involved; and finally, it is 
doubtful whether the size of trust estates 
of most savings depositors could be hand- 
led with profit any better than through 
the common trust fund. 


Business Leadership—A Public Trust 


T doesn’t require a poll of American 
opinion or a fortune-teller’s crystal 
to convince anyone interested in finance 
that the failure, this month, of the blue- 
ribboned stock exchange firm of Richard 
Whitney & Co. will have far-reaching 
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repercussions. The loss of more than a 
million dollars is insignificant compared 
to the damage to prestige of financial 
leadership in the public mind. 


Legislators can already be heard rust- 
ling in their chairs preparatory to cap- 
italizing this grave dereliction of trust 
for the introduction of more regulatory 
or inquisitorial powers. Private clubs 
and pool-rooms are echoing to condemna- 
tions of this breach of faith. As al- 
ways, of course, it is the exception that 
makes the news. 

It is to the credit of the Stock Ex- 
change that they exercised prompt ini- 
tiative, following disclosures from the 
questionnaire of their business conduct 
committee. A “rescue party” would ap- 
parently only have delayed the day of 
reckoning, and the determination of both 
the Exchange and Mr. Whitney to face 
the music has been widely hailed by the 
press. The “Old Guard’s” ostrich-like 
attitude has been characterized as “re- 
sponsible for much of Wall Street’s and 
the Stock Exchange’s headaches.” 


Perhaps this has been a needed lesson 
that those who would “walk with kings” 
must keep the common touch. If our 
people are looking elsewhere for their 
leadership today, it is largely because 
this touch has been lacking, or so highly 
insulated as not to be discernible. It 
was a police lieutenant who went up to 
Mr. Whitney after his arraignment and 
said “I’m sorry for the trouble you’re in. 
The Whitney’s always had a good name 
around here.” ' 


The story would have been far differ- 
ent had a genuine sense of trusteeship 
prevailed—trusteeship of an honorable 
name, of the sacredness of other’s con- 
fidence, whether credit or collateral in 
form. 


It is submitted that it is not Demo- 
cracy or Capitalism which is under fire 
today, but their past leadership, a small 
part of whom betrayed their trust and 
created sensations while the great ma- 
jority worked well and faithfully—but 
in silence—and that, in the Court of 
Public Opinion, makes them accessories. 


Fortunately, we have had a training 
school for the new type of leader where 
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the responsibilities of trusteeship have 
been thoroughly instilled. Its students 
have recently been assuming places of 
high command. While not sensational, 
the rise of financial and business leader- 
ship from the ranks of the corporate 
fiduciaries has recently become impres- 
sive. 


Trust officers by the score have come 
into presidencies of banks throughout 
the country; several have headed their 
state banking associations with unusual 
success; charitable and civic enterprises 
have been promoted under the direction 
of trust men in countless communities. 
Ronald Ransom, now vice-chairman of 
the Federal Reserve Board; Robert 
Strickland, recently president of the In- 
vestment Bankers Association; Carl 
Withers, New Jersey Commissioner of 
Banking and Insurance and now a bank 
president, exemplify this enrollment of 
trust men to take high command in the 
nation’s business affairs. And now comes 
the news that John M. Wallace of the 
Walker Bank & Trust Company has been 
elected Mayor of Salt Lake City, and 
that Alfred Fairbank of the Boatmen’s 
National Bank in St. Louis has been 
elected President of the Central States 
Life Insurance Company. 


Here is the New Leadership—trained 
in the spirit of Trusteeship. 


Penny-Ante in Tax Returns 


HE proposal in the Revenue bill now 

under consideration for lowering of 
the exemption from $1,000 to $50 for fil- 
ing returns on trust account income, is 
a glowing example of reductio ad absur- 
dum. It should catch a lot of those 
$1,000 trusts set up for distant and poor 
relatives, family servants, indigent 
friends and pet animals, which follow in 
the wake of many a large estate. 


The 1937 Revenue Act took away the 
former income exemption of $1,000 in 
the case of accumulative trusts (where 
only half or less of the income was paid 
out). Under the new proposals trus- 
tees would have to file returns for prac- 
tically every account of over $1250 on a 
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4% return basis. Just what is to be 
gained from this change is not clear, un- 
less it be another headache for both fidu- 
ciaries and the Revenue devartment. 


The average size trust in even the 
towns under 1,000 population is $5,463, 
and the national average; $71,122 accord- 
ing to the Comptroller’s report for na- 
tional banks. 


Given a 4% yield, the income on these 
trusts would be $218 and $2,840 respec- 
tively. In the larger cities, where it 
might be assumed that so-called “multi- 
ple trusts” (for the same beneficiaries) 
would be set up, the average is far high- 
er. And as a practical matter, it is de- 
cidedly unprofitable for a fiduciary to 
handle even a large estate which would 
be broken up into trusts producing any- 
wheres near as little as $50 or even $500 
income. 


The burden of any such lowered ex- 
emption would fall almost entirely on 
trustees handling small guardianships 
and other accounts as a public service or 
courtesy to the courts, and on those in- 
stituting common trust funds for the 
conservation of the smaller estates. The 
unproductive “paper work” on fiduciary 
accounts is already causing undue ex- 
pense to trustees and beneficiaries, par- 
ticularly in tax accountancy. What could 
be the advantage of adding to this bur- 
den? Some thousands more of tax re- 
turns would be added to the heap for 
review by the Review bureau, of which 
probably 99% would be for those with 
income under the tax-paying brackets. 


It would be hard to think of a more 
expensive procedure, with less chance of 
extra revenue production. The benefi- 
ciaries of these small trusts and agencies 
get advices from their trustee and do not 
not know that reports are not sent to 
Washington. Even if an extra $50 te 
$500 were added to a taxable income total, 
the expense of collecting the additional 
tax pennies would be out of all propor- 
tion to the receipts. But the fact re- 
mains that no fiduciary in its right mind 
would accept for principal set up any 
“broken pieces” when the cost of setting 
up and supervising would exceed the in- 
come. 





Trust Assets and Earning’s Increase 


National Banks Again Show Gain in Fiduciary Accounts 


URING the last year there was an 

increase of 2,930 individual trusts 
administered by national banks having 
trust departments, the annual report of 
the Comptroller of the Currency for the 
year ending June 30, 1937, shows. Trust 
departments had been established by 
1,551 national banks administering 135,- 
772 individual trusts, with assets aggre- 
gating $9,656,397,140. Of banks hand- 
ling trusts, 772 were also administering 
15,983 corporate trusts and acting as 
trustees for note and bond issues 
amounting to $10,570,032,665. 

Compared with 1936, these figures 
represent an increase of $91,745,854 in 
the volume of individual trust assets 
under administration; a decrease of 
1,014 in the number of corporate trusts, 
with a reduction of $597,536,477 in the 
volume of note and bond issues outstand- 
ing under which national banks had been 
named to act as trustees. 

The number of national banks operat- 
ing trust departments on June 30, 1937, 
numbered 1,913. These had a combined 
capital of $1,301,368,385, and banking 
assets of $26,205,955,724. 


Living Trusts Predominate 


Segregation of the number of fiduciary 
accounts in national banks revealed that 
70,665 or 46.57% were those created un- 
der private or living trust agreements; 
65,107 or 42.90% were trusts being ad- 
ministered under the jurisdiction of the 
courts and the remaining 15,983 or 
10.53% were trusteeships under corpo- 
rate bond or note-issue identures. Pri- 
vate trust assets comprised $7,788,959,- 
078, or 80.66% of the total assets under 
administration, while the remaining 
$1,867,438,062 or 19.34% belonged to 
court trusts. There was a greater pro- 
portionate increase in court trusts, both 
in number (2,459) and amount (45 mil- 
lions) of increase. 


An analysis of the $8,135,313,923 of 
invested trust funds belonging to private 
and court trusts under administration 
revealed that 48.95% were in bonds; 
31.41% in stocks; 7.14% in real estate 
mortgages; 7.32% in real estate; and 
5.18% consisted of miscellaneous assets. 


A Steady Gain 


The development of trust activities in 
national banks has shown, according to 
national bank records, a_ consistent 
growth for the past 4 years of 36.54% 
in the number of trusts administered; 
52.99% in the volume of individual trust 
assets and 1.46% in the volume of note 
and bond issues. 

On the earnings side from trust de- 
partment operation, gross earnings ag- 
gregated $33,779,000 last year, a gain of 
11.63% over 1936 and a gain of 57.40% 
over 1933, the Comptroller’s report 
shows. 

There are 299 national banks which 
are acting as trustees under 1,213 insur- 
ance trust agreements, involving $55,- 
705,783 in proceeds from insurance poli- 
cies. Named to act as trustees, were 
702 banks, under 16,259 trust agreements 
and not yet matured or operative sup- 
ported by insurance policies with face 
values aggregating $639,827,330. 


Advertising Development 


Banks became more advertising con- 
scious, according to the Comptroller of 
the Currency, who remarked that “the 
advertising value of including the words 
‘Trust Company’ in the title of a national 
bank having authority to exercise fidu- 
ciary powers is being recognized, as evi- 
denced by the increasing number of such 
institutions availing themselves of this 
privilege.” Permission to amend their 
charters has been extended to 279 banks, 
it is noted. 
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Fiduciary Activities of National Banks by Federal Reserve Districts 
as of June 30, 1936 and 1937. 


Banking Trust 
Assets of Assets of Number of | Number of | Number of > 
Fiduciary | Individual a 
ivi Gro 
-Empowered Trusts Court Living a uh uarnions 


Banks (In millions) Trusts Trusts Trusts (In thou- 
(In millions) sands) 


District 


Boston $2,023. $552.2 4,217 3,996 2,219 
2,032. 608.7 4,365 4,001 2,452 
% Increase 4% 10.2% 3.5% 13% 9.5% 


New York 1936 6,487. 967.4 7,975 6,326 7,439 
1937 6,584. 1,100.9 7,947 6,618 8,322 
% Increase 1.5% 13.8% —.35% 4.6% 11.8% 


Philadelphia 1936 1,919. 369.1 15,714 9,498 1,356 
1937 - 1,985. 378.5 17,576 8,782 1,456 
% Increase 3.4% 2.5% 11.8% —7.5% 7.4% 


Cleveland : 1,744. 688.9 6,599 4,675 1,772 
1,512. 726.7 6,868 4,787 2,070 

% 3.8% 4.0% 4.0% 2.7% 16.8% 
Richmond } 1,041. 251.9 4,151 2,790 1,050 
1,046. 280.8 4,287 3,084 1,114 

48% 11.4% 3.3% 10.5% 6.1% 

Atlanta 1,162. 434.1 2,372 3,411 1,130 
1,193. 464.1 2,501 3,650 1,218 

2.7% 6.9% 5.5% 7.0% 7.8% 

Chicago 4,176. 4,098.3 7,307 21,096 7,831 
4,009. 3,859.5 7,137 21,209 8,869 

Increase| —4.0% —5.8% —2.3% 5.3% 13.3% 


St. Louis —....1936 850. 98.0 2,074 1,283 437 
1937 73. 97.8 2,098 1,350 463 
% Increase 2.7 2% 1.2% 4.9% 5.9% 


Minneapolis -..1936 Tt. 454.0 3,796 2,112 964 
1937 67. 466.1 3,610 2,206 1,090 
% Increase 1.3% 2.7% —4.9% 4.4% 13.1% 


Kansas City — 1,102. 375.3 1,577 3,117 1,079 
1,114. 389.8 1,833 3,111 1,280 
1.1% 3.9% 16.2% —.19% 18.6% 


Dallas 974. 126.8 574 1,270 472 
1,034. 139.2 587 = 1,412 531 
% Increase 6.2% 9.7% 2.3% ~ 2226 12.5% 


San Francisco 1936 3,601. 1,148.8 6,292 10,620 4,510 
1937 3,757. 1,114.4 6,298 10,455 4,914 
% Increase 4.3% 2.9% .09% —1.6% 8.9% 


Comparative Classification of Investments in Living and Court Trust Accounts 
(Dollars in Millions) 


} eal Estate Rea 
June 30| Bonds % \Stocks| % |Mortgages| % Estate % 


1932 _|1,563 | 37.56 | 1,285 | 30.88 672 16.14 — — 
1934 _.| 3,602 | 47.10 | 2,421 | 31.66 735 9.61 532 6.95 
580 7.14 596 7.82 
Advertising expenditures for 401 ing the services of part-time solicitors. 
banks amounted to $244,465 for trust ad- Transfer-agents powers were exercised 


vertising, with 37 banks employing full- by 243 banks for 2,458 accounts involv- 
time trust solicitors and 71 banks utiliz- ing $2,185,212,186. . There were 369 





TRUST COMPANIES 


r 
‘Established 1879 


SILO’S 


AUCTIONEERS 
—- APPRAISERS 


New York’s 
Oldest 


Auction House 
3 


VANDERBILT AVENUE 
AND 45th STREET 


NEW YORK CITY 
Telephone VAnderbilt 3-2146 


banks acting as registrars of stocks and 
bonds for 4,044 accounts involving 
$4,477,638,034. 


New Business 


An analysis of the new trust accounts 
placed on the books of the national banks 
between June 30, 1936 and June 30, 1937, 
showed that 283 banks were named trus- 
tees for 1,089 bond and notes issued ag- 
gregating $887,908. Banks named to act 
as individual trustees numbered 873 with 
6,250 agreements involving $345,634,961. 
Banks named to act under executorships 
numbered 781 with 2,901 executorships 
involving $204,857,152. There were 572 
banks named as administrators under 
1,677 appointments involving $24,092,- 
583. There were 546 banks named under 
2,666 guardianships involving $12,528,- 
417. There were 17 banks named to: act 
as assignees in 45 instances involving 
$1,377,635 and 140 banks named to act 
as committee of estates of lunatics in 400 
cases involving $2,657,290, while 412 
banks were named to act 6,546 times in 


miscellaneous fiduciary capacities other 
than those enumerated, involving $658,- 
717,018. 


Banks named to act as registrars of 
stocks and bonds were 105, in 348 cases 
involving $444,840,088, while 77 banks 
were named to act as transfer agents in 
362 instances involving $100,221,679. 


National bank branches numbering 345 
were actively engaged in administering 
12,843 trusts, with individual trust as- 
sets aggregating $688,756,609, and were 
acting as trustees for outstanding note 
and bond issues amounting to $262,558,- 
097. 


a 


Shaw Distrusts Youth 


George Bernard Shaw will be eighty-two 
in July. He has made several wills. He 
must dispose of an estate of probably $1,- 
000,000, a lot of money for a writing man 
to amass. His latest will is said to provide 
annuities for the elderly who have shot 
their bolt and who are incapable of being 
spoiled by a little income for the rest of 
their days. Explaining his skepticism of 
youth, Mr. Shaw says: “My experience has 
convinced me that the surest way to ruin 
young people is to offer them the faintest 
hope of an inheritance.” 

Mr. Shaw would find many persons in 
agreement with him. Hard work, the ab- 
solute necessity to make a living, is held 
to be the path of wisdom, and indispensable 
for the moulding of a character of iron. 
We must not pamper the youngsters. How- 
ever, after all, doesn’t it depend upon the 
youngsters? Of course, Mr. Shaw is mere- 
ly playing the old parlor game (with his 
own real money to be sure): “What would 
you do if you had to dispose of $1,000,000?” 
The late Mr. Charles Hayden left a vast 
sum to the betterment of youth. Mr. Al- 
fred P. Sloan, Jr. has given a richly en- 
dowed foundation to the discovery of “eco- 
nomic truth.” The late Mr. Charles Freed- 
man endowed a home in the Bronx for gen- 
teel old people. And so on. 

However, soon none of these arguments 
over how to dispose of money will have any 
point. Taxes will take care of all that. 


Editorial in New York Herald Tribune of March 
15, 1938. 
a 


All men are equal; it is not birth, but vir- 
tue alone, that makes the difference. 
—Voltaire. 





The General Complexion 


RACTICALLY all of the monetary 
and financial bills pending before 
Congress, as well as those being dis- 
cussed by officials, have a relationship 
with some of the many activities of 
trust departments. In some instances, 


as in the Glass-Mc-Adoo-Steagall bills, 
the relationship is of general import- 


ance. Then there is the Re-organiza- 
tion Bill which is designed to give the 
President unusual powers to revamp 
the Governmental machine, including 
the several banking agencies. 


The Chief Executive has not, during 
the first two weeks of March, proposed 
any new reform measures. He has care- 
fully eschewed comments that would 
give offense to capital. Negatively, he 
has seemed to encourage business to 
hope, in fact, the Chamber of Com- 
merce of the United States has voiced 
a more optimistic picture of national 
trends than in many months, despite the 
low level of several indexes relating to 
industry, securities markets and prices. 


In Congress, where a mass of legis- 
lation awaits possible consideration if 
and when demanded, some of the re- 
form measures such as the Lea, Chand- 
ler, Barkley and Maloney bills are no 
longer on a “must” list. The trust com- 
mittee of the American Bankers Asso- 
ciation found that their amendments 


Washington, D. C.—March 1938 


for the Barkley bill were suddenly ap- ~ 
proved by the Securities and Exchange 
Commission which originally sponsored 
the measure. This is taken to mean 
that there is no longer a determination 
to over-ride all opposition. 

Generally applauded was the nomina- 
tion of Ernest G. Draper to a place on 
the Federal Reserve Board. Mr. Drap- 
er, although not a banker, is a success- 
ful business man in his own right; 
known to be progressive, alert and ap- 
preciative, and has served with distinc- 
tion as Assistant Secretary of Com- 
merce. 


“Reorganization” and the Banking 
Agencies 

HE passage of the Re-organization 

Bill, if achieved (as appears likely), 
may bring about some consolidation of 
banking agencies with the distinct long- 
time prospect that examinations of 
banks may be consolidated in one auth- 
ority. While such a step could not in- 
clude the Federal Reserve Board’s 
powers, proponents of the plan now be- 
ing discussed believe that the Board 
will voluntarily cooperate. A somewhat 
similar aim would be achieved under 
the terms of the Patman bill of Gov- 
ernment ownership of the Reserve 
Banks, but the agency in charge would 
be different. In one instance, it would 
very likely be a gathering together of 
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units within the broad scope of the 
Treasury Department and the other, 
within a revamped Federal Reserve Sys- 
tem, designed to bring all banks and 
trust companies within its fold. 

Serious consideration is being given 
to some form of re-grouping of the sev- 
eral banking ageneies, although no of- 
ficials have yet issued formal state- 
ments. The first weeks of debate in 
the Senate over the provisions of the 
Byrnes re-organization bill clearly in- 
dictated that resistence was determined 
to every suggestion of exempting either 
the Federal Deposit Insurance Corpora- 
tion or the Comptroller’s Office. 

Such concessions as were obtained 
were technical, that is, that there 
should be no abolishing of the powers 
of the agencies if these agencies were 
regrouped or abolished. The White 
House will presumably have for con- 
sideration the Brownlow report, which 
was made to him and at his request, 
and a report of the Brookings Institu- 
tion. He will also have a plan of Sec- 
retary Morgenthau relative to banking 
agencies. All plans call for coordina- 
tion of some of the powers over banks 
and trust companies. 


Bank Holding Companies 


HE introduction of the bank hold- 

ing company bill by Senator Carter 
Glass, to which Senator McAdoo attach- 
ed his name, and an identical bill by 
Rep. Henry Steagall, followed state- 
ments and comment by President Roose- 
velt and Secretary Morgenthau sharply 
criticizing their influence. The Re- 
serve Board made available a study of 
group banking and Senator Glass ad- 
mitted to writing a bill. While no pub- 
lic statement was made, the measure 
seemed to fall short of perfection for 
those who desired a curb on the exten- 
sion of holding companies. 

The Glass-McAdoo-Steagall bills 
would “freeze” present holding com- 
panies and curb their purchases of ad- 
ditional bank stocks. The language of 
the bills prohibits the holding “directly 
or indirectly” of 10% or more of a 
bank’s stocks by any company or corp- 
oration. Legal representatives of hold- 
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ing companies as well as Government 
lawyers point out to Trust Companies 
that this phrasing is so broad as to af- 
fect trust departments of banks who 
might well have within their “control” 
stocks of banks as a result of adminis- 
tration of estates which, in addition to 
their own investments in bank stocks, 
would be more than the 10% allowed. 
No provision is made for such condi- 
tions. 

The Inter-departmental Legislative 
Committee, a co-ordinating agency under 
the chairmanship of the Secretary of the 
Treasury is, at this writing, attempting 
to outline, from studies made, the maxi- 
mum and minimum desired in bank hold- 
ing company legislation. This may lead 
to introduction of another bill, thus giv- 
ing Congress three bills on the subject 
from which to choose—if any choosing 
at all is undertaken. Support for the 
Patman bills which, in effect, provides a 
death sentence for such companies with- 
in five years, is among the independent 
bankers. On a questionnaire circulated 
among several thousand bankers the 
trend was strongly in favor of sharper 
regulation. Savings bankers and trust 
Officials, especially in New England, 
strongly objected to any measure which 
would require them to dispose of bank 
stocks held in their portfolios as invest- 
ments. 

Such indications as have been vouch- 
safed from members of the Inter-depart- 
mental Legislative Committee, composed 
of the heads of the several banking agen- 
cies, would indicate that more in favor 
than either the Glass bill or the Patman 
bill, would be one which, while limiting 
any further expansion of present hold- 
ing companies, would tend to hold them 
within state lines or possibly within Fed- 
eral Reserve districts. 


Price Levelling 
CONTINUING series of criticism 
has been levelled against the pre- 
sent Federal Reserve Board since the 
first of this year. This criticism has not, 
however, touched such detailed functions 
as concern trust regulations, but rather 


monetary policies. Hearings now in pro- 
gress on the bill to take over the 12 Re- 
serve Banks by the Government have pro- 
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vided a sounding board for Represen- 
tatives who are members of the House 
Banking Committee, including Chairman 
Steagall, to express dissatisfaction. The 
move to give the Board a “mandate” of 
Congress requiring that body to use its 
powers to achieve through monetary 
means a restoration of the 1926 price 
level, is attracting attention and consid- 
erably aiding the bill’s progress. Even 
the author of the bill is making no pre- 
dictions of passage at this session but 
rather to agitate through his 160 avowed 
supporters for eventual passage, per- 
haps in the House at the next session. 
But the economic condition of the coun- 
try will play a considerable part in abet- 
ting or delaying the drive. 


Business Loans 


ENATOR Claude Pepper, 

would aid the capital markets 
through Government endowed invest- 
ment banks with private institutions in- 
vited to purchase debentures of such in- 
stitutions. The outright support of the 
First National Bank of Chicago to 
changes in the law to permit underwrit- 
ing of new issues attracted Treasury of- 
ficials attention and other Federal agen- 
cies. “The logical way to bring this 
about would be to enable banks to under- 
write new securities of the type and to 
the amounts which they are authorized 
to carry in their investment portfolio,” is 
the statement of bank president Edward 
E. Brown. The research division of the 
Securities and Exchange Commission 
made public at a committee hearing the 
results of a study which showed the dif- 
ficulties now existing in business “in ob- 
taining reliable investment banking 
sponsorship.” 

Designed as a partial aid is the re- 
opening of the Reconstruction Finance 
Corporation to direct loans. This time, 
however, Chairman Jesse Jones, in a 
statement, invited banks to participate 
up to at least 50 percent, saying that the 
RFC would stand ready for calls should 
participating banks later require funds. 
In another statement, the Chairman told 
the Senate Banking Committee, that 
there was no need for “new cogs in the 
Government machine.” 
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Tax Bill 


HE House turned thumbs down on 

some of the Administration spon- 
sored provisions of the tax bill, particu- 
larly the onerous undistributed profits 
tax on corporations with net incomes 
below $25,000 and retained only minor 
principles of dividend distribution for 
corporations with net incomes slightly 
above $25,000. The so called “third bas- 
ket” section which would have imposed 
a 20 percent surtax on closely held, fam- 
ily corporations, met with decided dis- 
favor. The new bill levies a tax of 16 
percent on the “special class net in- 
come” of banks, which is defined as ad- 
justed net income less the credit for div- 
idends allowed (85% of dividends from 
domestic corporations). 

The House of Representatives turned 
down the heavy taxes on family corp- 
orations and the Senate leadership in- 
dicated that they might go ever further 
in lightening the tax load on corporate 
structures, despite the Administration’s 
insistence. 





Improving Our Financial Architecture 


Coordinating Life Insurance and Trusteeship for Investment Protection 
and Industrial Stability 


CHRISTIAN C. LUHNOW 
Editor, Trust Companies Magazine 


HE public pulse has been so gym- 

nastic in the last few years that it 
has ceased to be a pulse and become a 
jitter. People are floundering around in 
a'fervid search for trustworthy leader- 
ship. Their lack of education in even 
the simplest natural laws of economics 
is pitifully apparent. They seem to want 
higher wages and lower prices; less work 
and more wealth; less thrift but more 
security. But the nation is Security- 
conscious. There is an age-old basis to 
this desire for Security. St. Paul told 
about it in the Bible. “But if any pro- 


vide not for his own, and especially those 
of his own household, he hath denied the 
faith and is worse than an infidel.” 

In 1938, self-respecting people still 
feel the same way, and the life insurance 


and trust fields are the two strongest 
media for carrying out this all-impor- 
tant objective. 


Mental Insulation 


Mark Twain once said that one of our 
outstanding traits was “a highly devel- 
oped faculty for inaccurate observation.” 
Perhaps that is because we have so often 
looked at our problems from a purely 
personal and local viewpoint. It is a 
source of continual amazement to hear 
the remark “Oh, yes, that may be a fine 
idea for Zenith City, but it wouldn’t do 
in our town.” 

That attitude is the finest type of 
mental insulation, letting in neither the 
cold of logic nor the heat of enthusiasm. 
It is our old friend Status Quo in mod- 
ern dress. Any newspaperman will tell 
you that when you scratch the surface 
of any city you find the same funda- 
mental characteristics and human needs. 

Boston has contributed far more than 
is yet realized by creating, under the 


From address before the Boston Life Insur- 
ance and Trust Council, March 8, 1938. 
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name of the Life Insurance and Trust 
Council, a new and useful public service, 
both worth and practical of emulation 
by every metropolitan area in this 
country. 

Where misconception of the Council 
idea exists, I believe it is either a throw- 
back to the days when the Life Insurance 
Trust was the Ne Plus Ultra of co-oper- 
ation, or to the later days of the bank 
closings. As to the first, the Council ap- 
pears the only sound solution by giving 
primary consideration of the client’s best 
interests. Instead of thinking of the 
life underwriter, attorney and trust of- 
ficer as the Three Little Pigs, the public 
will come to regard that triumvirate in 
its proper role, as the Financial Archi- 
tects of American homes. 


Safety of the Trust Dollar 


Regarding the misconceptions arising 
out of bank closings, there are still far 
too many people who do not realize that 
trust department assets are kept sepa- 
rate and apart from banking assets, and 
could not be attached for bank liabilities. 
Thus, even in banks which have been 
liquidated at 50c or less on the dollar, 
trust assets came through intact. From 
official records and reports it has been 
definitely ascertained that losses to trust 
and estate beneficiaries have been almost 
infinitesimal, and those few cases where 
loss occurred pointed to the lack of ade- 
quate protective laws or strict charter- 
ing standards. The Comptroller of the 
Currency has commended the record of 
corporate fiduciaries as one in which they 
may take justifiable pride. The general 
depreciation in security values was, as 
we all know, no great respecter of any 
class or institution. 

Perhaps one of the most helpful and 
necessary jobs of giving an actual pic- 
ture of the fiduciary record was that 
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done by The Cleveland Trust Company 
when they published, last year, an anal- 
ysis of the principal and income values 
of their insurance trusts, taken over a 
period of about ten years. The idea may 
well be worth following by other trus- 
tees. 


To anyone not close to the picture it 
may be difficult to appreciate the excell- 
ent and constructive progress which has 
been made in governmental supervision 
of trust departments in the past few 
years. This has resulted in raising the 
standards of many smaller or newer de- 
partments to the high level maintained 
throughout the years by the established 
corporate fiduciaries, and in elimination 
or consolidation of the “weak sisters.” 


Dollars and Discretion 


Life insurance and trust companies 
have been miscalled “competitors for the 
public’s investment dollar.” Fortunately 
that idea has been pretty well exploded. 
Rather, they act as stabilizers of each 
other. Actuarial risk is not compatable 
with pure investment. In the field of op- 
tional settlements, however, lies a basic 
investment ingredient for the great maj- 
ority of estates. 

Nor is there just cause for competi- 
tion even in this field. The “Dead Hand” 
of inflexibility has far too often left 
its indelible mark on estates capable of 
meeting emergencies or changing condi- 
tions, but prevented from doing so by 
testamentary egotism. Under various 
situations, discretionary powers become 
a very valuable estate asset. In fact, 
they have often meant the difference 
between suffering and happiness—many 
are the tragedies of educational as well 
as business opportunities missed, full 
recovery of mental as well as physical 
health precluded. 


When you as trustees strike the final 
balance sheet, will it be enough to show 
you still have the same number of dollars 
as we received, or will not your success 
also be judged by whether your benefi- 
ciaries have had a good voyage under 
competent guidance? Trust officers must 
be in a position to graciously and capa- 
bly assume discretionary powers of in- 
vestment and distribution if they are to 
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discharge their true function. To fore- 
see and specifically provide for future 
contingencies is as impossible as catch- 
ing an eel’s ghost. . 

It would be both instructive and enter- 
taining to hear more of the human in- 
terest stories of trust work, which range 
from the running of iron foundries and 
circuses to the selection of a disciplin- 
arian school for unruly wards, or the 
treatment of horses for the spavins. 
Trust officers cannot be expected to act 
as companions for elderly spinsters or 
chaperons to cats and parrots, but may 
properly be expected to guide to major 
decisions of dependents “in loco paren- 
tis.’ And doing the job for present 
beneficiaries in a human, personal man- 
ner will go far toward assuring the 
future growth of trust business. 


Founded on Ethics—Promoted by 
Cooperation 


Members of these Councils are in the 


quality business. That implies custom- 
made jobs for clients, and the highest 
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degree of mutual confidence. By many, 
ethics are considered a rather expensive 
luxury. Yet the two great institutions 
of life insurance and trusteeship owe 
their existence and prosperity to the ex- 
ceptionally high ethical standards which 
they have maintained. There have been 
remarkably few derelictions by either, 
so few that the public takes integrity for 
granted and the exception makes news. 
What both have to fear is the incom- 
petent representatives in their own 
ranks, and those whose milk of human 
kindness has curdled or turned to apple- 
sauce. A very astute life underwriter in 
Pennsylvania expressed the conviction 
that the worst barriers to both the ap- 
proach and the selling of insurance have 
been built up by the policy-peddler. The 
distribution channels have become clog- 
ged with unqualified competitors—some 
good immigration laws are needed—and 
this applies to the trust field too. These 
parasites, in trying to sell an article, 
unsell the institution. The principles 


of salesmanship should be a vital con- 
cern of general management, whose lack 
of support definitely impairs progress. 


The wide variety of technical problems 
and in many instances the relative new- 
ness of trust departments, have prevent- 
ed many bank presidents and directors 
from knowing as much about this dis- 
tinctive and major function of banking 
as might be desired. In quite a few 
cases they were introduced to their trust 
departments by some red ink figures on 
the profit and loss sheet because they 
used it as a checkroom for odd parcels, 
frequently without benefit of fees. This 
situation is being remedied very rapidly, 
to the greater credit of those real execu- 
tives who have cooperated with their 
trust departments in maintaining the 
highest standards and calibre of person- 
nel. But there is still room for educa- 
tion in the value and uses of life insur- 
ance. It is time they awoke to the great 
volume of business they are losing by 
their failure to appreciate the life under- 
writers’ relation to trust business. 


The Two Eyes of Estate Planning 


In the head offices of insurance com- 
panies, another very healthy trend is 
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noted. Recognition is growing that trust 
services complement rather than com- 
pete with insurance contracts, that the 
limitations of the one are the capabilities 
of the other. The flow of propaganda 
to general agencies, in which the idea 
was imparted that insurance companies 
alone were capable of singing the sweet- 
est financial solo ever heard, has grad- 
ually subsided, as more and more they 
find the difficulties of coping with trust 
provisions under optional settlements 
neither profitable nor satisfactory to 
clients. Sincerity and frankness are es- 
sential to real cooperation. 

Here is a significant recent statement 
from the president of one of our larg- 
est life insurance companies: “The atti- 
tude of this company has always been 
to look with disfavor upon complicated 
modes of settlement under Life policies.” 

Another prominent insurance execu- 
tive recently pointed out the dangers in- 
herent in the growing volume (now over 
a billion) of optional funds subject to 
demand payment. Insurance companies 
gave a fine performance in meeting the 
demand when there was heavy pressure 
of these withdrawals, without more ado 
than the invoking of certain elastic as- 
set valuation rules. But there is little 
consolation in adding this to any peak 
load of demand funds for cash surrender 
or policy loans. This situation might be 
considerably ameliorated in the future, 
however, by recognizing the adaptability 
of elastic trust investment provisions to 
meet inflationary conditions of higher 
prices and money rates. 

Insurance and trust service are the 
two eyes of estate planning. Close eith- 
er one and the perspective is lost. Keep 
them both open. 

It may be in point here to call atten- 
tion to the great stimulus which trust 
men gave to the use of life insurance 
for taxes, debts, and general clean-up 
funds. Furthermore, and this affects 
that vital and expandable appendage— 
the pocketbook, studies have shown a 
remarkably lower percentage of lapsa- 
tion of insurance when under trust 
agreements drawn by the insured’s own 
attorney. Keeping insurance on the 
books is a major problem of both the 
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life company and underwriter, for it is 
terribly discouraging to see business 
and renewal commissions going out the 
back door as fast as new accounts are 
brought in the front. 


In one large agency which has been 
subjected to the afore-mentioned bomb- 
ardment of propaganda about self-suffi- 
ciency, only one underwriter is working 
in cooperation with trust men, but he is 
leading his agency regularly in sales. 


Here is just one statement from a 
trust officer in the Mid-West, typical of 
the progress being made wherever in- 
telligent teamwork displaces local insula- 
tion: 


“T can definitely trace the sale of over 
$800,000 of life insurance this month due 
entirely to the cooperative efforts of the 
life underwriter and myself in establish- 
ing estate plans involving insurance for 
the payment of taxes.” 


In passing, let me call attention to the 
estimate that only one percent of the 





potential business insurance trusts are 


now on the books. There is a big oppor- 
tunity for joint services of a most sale- 
able ware. 


_ Preserving Property Rights 


As guardians of savings, you live in 
the same house. And each of you knows 
the dimensions of that house. But what 
about the economic community we live 
in? 

To have the regard of your customers 
is essential, but no longer is that enough. 
There can be little question that the in- 
stitution which prospers today is thé one 
which has the good-will of the. general 
public. There may be some similarity 
to the situation of King Charles’ poli- 
tical opponents who won their individual 
pleas, but lost their collective heads. 

You might be well advised to become 
more politically minded, and take some 
action which will place you in the 
peoples’ eyes as their benefactors. A 
very effective action along this line was 
the public meeting held in the Denver 
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Auditorium in connection with the last 
National Association of Life Underwrit- 
ers Convention, at which a nationally 
distinguished commentator brought to 
his large audience, an impressive mess- 
age of the value of life insurance. In- 
formative health publicity is another ex- 
ample of good business being mixed with 
good public relations. 

If you want a prosperous or even a 
decent living, you’ll have to take a more 
serious interest in the preservation of 
property rights. You deal in property, 
and we can’t overlook the fact that these 
rights are under fire today—from both 
barrels. Perhaps this is the natural re- 
sult of following: “The. simplest plan, 
that they should take who have the 
power, and they should keep who can.” 
That’s what got us into our present 
mess. Today, a man’s success is measur- 
ed by his ability to give—even if it is 
somebody else’s property. Since Abra- 


ham Lincoln is again favored as a quot- 
able source, let me read his remarks: 


“Property is desirable; is a positive 
good in the world. Let not him who is 
houseless pull down the house of another, 
but let him labor diligently and build one 
for himself, thus by example assuring 
that his own shall be safe from violence 
when built.” 


We should do all we can to make sure, 
with the invaluable cooperation of the 
legal profession, that property rights are 
first, honestly achieved, and then fully 
respected. We hear a great deal about 
Human rights, as though they were ab- 
solutely antagonistic and opposed to 
Property rights. Can anyone conceive 
of more abundant human rights which 
do not include property rights? Why, 
two of the strongest motivating forces 
on earth are the pride of possession and 
the desire to feel important. Neither 
of these is satisfied without property. 


Snow White Facts or the Seven Guesses? 


The merchandising of life insurance 
services is, to use one trust officer’s 
words, “so interwound with estate plan- 
ning that it has become an integral part 
of the trust business.” And to return 
the compliment I think it can be assum- 
ed that the underwriter who would as- 
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sure his client the fullest benefits and 
most impartial advice makes it a rule to 
call the trust officer into consultation 
whenever a change in the trust picture 
is contemplated, as in cases where an- 
nuities are to be recommended which 
might involve revocation of a trust. 


This word “Merchandising” presup- 
poses that we know the extent of our 
trust market, where to find it, and what 
alternative services are available and 
being used. Such is not the case. Few 
communities have any definite idea of 
even the values and disposition of estates 
passing through probate. Life insur- 
ance companies could not get along with- 
out Life mortality tables; trust institu- 
tions could probably get along much bet- 
ter if they had Estate mortality tables, 
a record of what happens to estates un- 
der both individual and corporate care. 


It might be well to call attention to 
two angles of new business or estate 
planning approach which do not seem to 
have received their merited recognition: 
Will revision,—and wives of trust or in- 
surance prospects. Surveys show that 
the average will is about seven years 
old. Periodic review, if not revision, is 
essential to the testator, and to the trus- 
tee if he wants the most workable blue- 
print for his operations. Opportunities 
are thus presented to save administra- 
tion expenses and possibly even litiga- 
tion, and to assure adequate insurance 
assets. As for those who feel they 
should “let sleeping dogs lie,” for fear 
they might lose a present appointment, 
one can have no patience or respect. If 
it hangs by so thin a thread it were far 
better that such an unhealthy condition 
be brought to light immediately, for it 
will surely fester later on. 


The Role of Financial Representatives 


As one of our homespun philosophers 
once remarked: “It ain’t the things we 
don’t know that hurts us so much as all 
the things we know that ain’t so.” It is 
devoutly to be hoped that trust institu- 
tions will take the cue and provide the 
facts about their business and its ben- 
efits not only to customers but also to the 
public—so they can say, like Al Smith, 
“Let’s Look at the Record.” 
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Our many years of experience in ad- 
ministering Estates and Trusts well 
qualifies us to render efficient service. 
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The most extensive competition for 
today’s savings dollar would appear to 
come from the political bodies which, it 
has been estimated, now take nearly one- 
third of the people’s savings. Business 
has apparently fallen down somewhere 
along the line. Perhaps, by working to- 
gether, your institutions can so improve 
their technique and sphere of effective- 
ness, that you can alleviate some of this 
burden. 


We have seen so much of organization 
for special privilege, for coercion in 
short, for advantages obtained at the 
expense of some other group or class, 
that it is difficult for the public to distin- 
guish their corporate friends from their 
enemies. There are probably well over 
30 million insurance policy holders (al- 
lowing for duplication) and over a mil- 
lion beneficiaries of trust funds, yet we 
have the paradoxical situation of many 
of these people attacking the very sys- 
tem and principles which make these pro- 
tections possible. Your whole set-up is 
such that we gain a good living only as 
your customers secure a better one. 
Could it be that we are at fault for their 
lack of understanding? Hasn’t silence 
gone off the gold standard too? 


What a combination that would be— 
not in restraint of trade, but in conser- 
vation of its reward. With over 25 bil- 
lions of life insurance assets and over 
35 billions of trust department assets, 
you constitute the democratically chosen 
financial representatives of the majority 
of American citizens—and a group 
chosen on that soundest of all platforms 
—Superior Performance. 


Promoting Sound Industry 


We have heard the verdict of the Am- 
erican people. They want greater secur- 
ity—and as long as they are able and 
willing to pay for it at its fair cost, they 
are eniitled to get it. (As for those who - 
are unable or unwilling, call it what you 
may, it will still be charity.) Your great 
concern today is: How can your institu- 
tions fulfill their appointed task of giv- 
ing society a greater measure of finan- 
cial security? 

In the perfection and coordination 
of technique for using the 80 billion dol- 
lar reservoir of trust, life insurance and 
savings bank assets lies your greatest 
opportunity. You can give the investor 
real protection by improving the finan- 
cial irrigation of our industry and gov- 
ernment. 

You are in the best position to find 
and encourage the socially useful bus- 
iness and political organizations, the 
honest and efficient enterprise and as 
you merit and receive a greater propor- 
tion of the people’s capital, to discour- 
age and even eliminate the fraudulent, 
incompetent or economically useless ap- 
peals for investment capital. The public 
has never seen them in this light, as 
champions of their own interests, be- 
cause they have so far completely failed 
to dramatize their work. 

Through the Securities and Exchange 
Commission much progress is being 
made in standardizing and increasing 
the available statistical data, but to ef- 
fectuate the true objective of this gov- 
ernmental control, a strong and ever-vig- 
ilant “police” power is needed. The com- 
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pilation of “legal lists,” which are ne- 
cessarily based wholly on past history, 
has not provided a reliable gauge for 
distinguishing “the quick from the 
dead.” 


An 85 Billion Reservoir 


This would appear to be the sphere 
in which the institutional investors can 
be most effective and gain the greatest 
public gratitude. Life insurance and 
trust companies and banks, with their 
combined investment portfolios of 85 bil- 
lions (which is greater by three billions 
than the total value of all securities list- 
ed on the New York Stock Exchange), 
are certainly in a position, by coordinat- 
ing their policies, to make a tremendous 
contribution not only to the financial se- 
curity of individuals but also to the 
stability of American industry and trade. 

Let the institutional investors meet 
the challenge of “protection” for secur- 
ities by providing, wherever not now 
available, adequate research facilities, 
and the need for the more or less arbi- 
trary and inflexible restrictions of law 
or regulation will be largely unnecessary. 
Where they cannot do this independently, 
a central bureau for securities analyses 
similar to that now provided by the sav- 
ings banks of New York state, could be 
employed for factual study of industrial 
and financial conditions and trends; and 
of the worthiness of managements, 
whether business or political. Field in- 
vestigators might be used cooperatively 
to further supplement statistical data, 
and a highly efficient and uniform system 
of protection for individual savings thus 
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made available on a natural, business- 
like basis, to those who honestly desire 
security. The cost is but a reasonable 
“insurance premium” against corporate 
mortality. 

Since both governmental agencies and 
the institutional investors are concerned 
in providing the highest protection and 
economic usefulness for public savings, 
they might profitably make a joint study 
as to what functions each can perform 
most effectively and economically, in sup- 
plementary capacities. In doing so you 
may find that your greatest need today 
is a DECLARATION OF INTERDE- 
PENDENCE. 

Let it not be said that you failed to 
produce, like the movie magnate who, 
when asked if he had read through H. G. 
Wells’ “Outline of History” remarked: 


“Nope, I thought it might make a good 
picture; but I looked at the ending and 
I don’t like the way the story comes 
out.” 


It is considerably within the power 
of institutional investors to see that the 
story comes out well. As the trustees 
of that greatest of institutions—the 
American Home—you can give it a bet- 
ter financial architecture and preserve 
its foundations from termites. 


Opening Remarks 
“IT am delighted to be here today and look 


into your faces. Were Will Rogers here, 
he would tell you probably that some of 
your faces need looking into.” Opening re- 
marks of Hon. George A. Bowles before a 
Conference of Life Insurance Presidents. 





Tale of Two Trust Cities 


An Analysis of Contrasts in Fiduciary Progress 


A first-hand investigation was recently made by staff members of 
Trust Companies Magazine of two Eastern county-seat cities with appar- 


ently similar opportunities for fiduciary service. 


The personal trust de- 


partment assets of one city, however, were three times as large as the 


other. 


Contacts were made with the trust officers and presidents of each 


trust institution, and with leading estate attorneys and life underwriters 


to determine the reasons for this contrast. 


The results are submitted, as 


suggestive of policies, facilities and experiences which may largely control 
the success or failure of trust development in any section of the country. 


—Editor’s Note. 


City A (PopIn. 100,000) 
Total Banking Resources: $51,500,000 
No. com’l. banks—4: No. trust depts.—3 
Personal Trust Assets: $58,041,000 
Approximate number of accounts in Person- 
al Trust departments—3,850 
No. estates over $10,000 probated between 
July 1, 1930 and Mar. 1, 1982—269 
Percentage estates administered by corpo- 
rate fiduciaries during period—40.5% 
($ volume) 


Probate figures are from analyses made 


General Impressions 


The two cities presented many external 
Similarities: a large proportion of old- 
fashioned homes and office buildings, a 
fair variety of manufacturing enter- 
prises, a relatively small section of mod- 
ern, fine homes, a moderate sprinkling 
of business and residential vacancies, 
several closed bank premises, one of 
which, in City B, was in probably the 
most liquid condition it had ever known, 
being used as a bar and tavern. None 
of the going bank buildings in either city 
were overly lavish or monumental and 
there were appearances of active retail 
trade in both places. Trust services had 
been available in both cities since 1886, 
with City B having the advantage of 
more departments since 1900. 


The contrast was inside the banks. 
From discussions with trust officers of 
each bank it was evident that in City A 
there prevailed a healthy contact be- 
tween the different departments, both 
on a personal basis and on such mutual 
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City B (Popln. 100,000) 
Total Banking Resources: $45,900,000 
No. com’] banks—4: No. trust depts.—4 
Personal Trust Assets: $19,559,000 
Approximate number of accounts in Per- 
sonal Trust departments—2,600 
No. estates over $10,000 probated between 
Jan. 1, 1930 and Jan. 1, 1982—288 
Percentage estates administered by corpo- 
rate fiduciaries during period—25.4% 
($ volume) 


by the Estate Recording Company of Boston 


problems as maintenance of a fee sche- 
dule (which they hoped to have extend- 
ed to suburban banks), discussion of 
major legal decisions and operating pro- 
cedures. The trust department heads 
spoke favorably of each others depart- 
ment, with the qualification that Bank 
Al was on the aggressive side in getting 
new business, that Bank A2 was new and 
small but showing sound development, 
and that Bank A3 was, perhaps, coast- 
ing somewhat on the length of its ser- 
vice. 

In City B, except for one trust execu- 
tive who admitted the cooperation was 
definitely of the passive type, the others. 
spoke of the relations as being so very 
cordial and close that, particularly when 
checked against reports from other local 
sources, the only conclusions were that 
they were cordial by reason of being so 
infrequent, or that only one of them was 
sufficiently interested in trust service to 
have seriously considered what real co- 
operation could mean. It was reported, 
by responsible sources, that the whole 
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banking picture of the community was 
dominated by one man whose counsel 
firm enjoyed a most favorable political 
situation and who, as head of a bank, 
president of the Clearing House Associa- 
tion, and influential stockholder in at 
least one other bank, was assiduously 
followed by the other bank presidents. 

In neither city was there any fiduciary 
association, or any organized movement 
for cooperation with attorneys or life 
underwriters. In City A, however, there 
had been informal meetings with life 
underwriters up to 1932, and, as stated 
above, increasing emphasis is again be- 
ing given to such associations, though 
so far only in a personal way. In addi- 
tion, two of the trust institutions here 
encourage active participation with other 
fiduciary associations, in contrast to the 
hibernating attitude in City B. Inci- 
dentally, several organizations familiar 
with trust development work report that 
City B has always been backward in this 
work, and in its general attitude toward 
fiduciary services. 


Internal Organization 


(City A) 


Bank Al shows by far the best organ- 
ization and most progressive policies. Its 
trust department, organized in 1900, has 
far outstripped the older trust company 
of the city, listing personal trust assets 
of over 36 millions (valued at later of 
cost or inventory) in about 3000 ac- 
counts. Some of this is from mortgage 
participation pools handled as successor 
trustee for closed banks, but testamen- 
tary trusts alone total about 20 millions, 
and a substantial volume of estates is 
administered each year. 

The trust officer has statements that 
all directors but one have named the 
bank in their wills. There are five full 
time officers and twenty-four employees 
in all in the department. 

The president of the bank stated that 
his policy was to select (and adequately 
compensate) real executives and give 
them actual authority over their depart- 
ments, and to make each department 
stand on its own feet, not “using” one 
to accommodate another. This attitude 
was substantiated as being a practice 
and not just a theory, and the trust de- 
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partment occupies a prominent part in 
the bank, both as to committee work and 
physical layout. 

The vice-president in charge of invest- 
ments has a staff of six (for both bank 
and trust investments) and five rating 
and analytical services are used in con- 
tinuous checking by securities and at 
least annual account reviews by the trust 
committee. 

Legal and tax developments are watch- 
ed through the leading national report- 
ing services and current fiduciary devel- 
opments kept abreast of through attend- 
ance at trust conventions and through 
study of reports in Trust Companies 
Magazine. 

Bank A2 is a small but promising 
youngster, the bank having been estab- 
lished in 1935 with a trust department. 
Its forty accounts totalling just over two 
and a half millions were made up mostly 
of living trusts, with a few testamentary 
trusts and increasing volume of estate 
business. 


Only one full time executive and one 
assistant are now engaged in trust activ- 
ities, and the department’s quarters are 
tucked away at the far end of a hall on 
the first floor. 


Three of the directors are known to 
have appointed the bank, and the presi- 
dent apparently cooperates on business 
development, while considering the trust 
department as independent and with full 
operating responsibility on the trust of- 
ficial. 

Investments are reviewed monthly by 
accounts, and non-legals are serviced by 
Moody’s organization under special ar- 
rangement, requesting semi-annual re- 
ports from them on the entire trust port- 
folio. Fitch’s reports are also used for 
bonds. The trust committee and bond 
committee cooperate with the trust of- 
ficer on decisions. 


For legal information full reliance is 
put on the bank counsel or attorney for 
the estate. Tax data is obtained from 
a state reporting service and from inde- 
pendent auditors (Ernst & Ernst). Prim- 
ary sources of information on current 
events were reported as: Trust Compan- 
ies Magazine and the American Bankers 
Association. 
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Bank A3 is the old-timer in trust work 
here, in more ways than one. Establish- 
ed in 1886, the trust department has 
been on the receiving end of what now 
amounts to not quite twenty-nine millions 
of personal business in about eight hun- 
dred accounts, and six and a half millions 
of corporate trusts. 

The trust head does not know how 
many directors have appointed the com- 
pany in their wills, and mentioned no con- 
tractual appointments by them. With 
the department since its inception, he 
concentrates on the reminiscent end, the 
active supervision being under an assist- 
ant who seemingly spends most of his 
time by the bookkeeping stalls on the 
“third floor back.” The eighteen em- 
ployees of the department include six 
full time officers. 

The president of the company stated 
that a sharp line of demarcation is 
drawn between the bank and trust func- 
tions, with full responsibility on the trust 
department head subject to policies of 
the committee. While not expressing in- 
difference, he expressed a dislike of the 
“trust department headaches,” and con- 
siders it an asset in keeping up valuable 
commercial accounts, lowering fees “only 
where business is still profitable.” How- 
ever, no sign was found anywhere of a 
cost analysis system for determining 
profitability. 

Legal phases of the work are handled 
through bank counsel and use of “state 
department copies of laws.” For tax 
data they subscribe to Commerce Clear- 
ing House for federal, and Prentice Hall 
for state tax matters. As to sources of 
information on current events, the trust 
officers reported nothing special for their 
work, apparently finding newspapers to 
contain all such matters of interest to 
them. 


(City B) 


Bank B1 is one of those cases of trust- 
repression, where the titled “trust offi- 
cer” is a part-time bank junior, and must 
even seek authority as to where he can 
hang his coat. He didn’t know what 
year his department was started but 
said “whenever the national banks were 
allowed to open trust departments.” 


Antique and Art 


Auctions 


Trust officers have long made 
use of our fine facilities and 
location for the dispersal of 
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Didn’t know if any directors had named 
the bank in their wills, nor apparently 
just how any business got on the books. 
Court trust assets of less than two mil- 
lion and private trusts of a million and 
a half (in 500 or so accounts) were at 
the mercy of two part-time bank officers 
and one other employee, with an occa- 
sional look-in by the president who is a 
very busy sort in clearing house affairs 
and in his upstairs law firm. The set 
up appears in brief to be this: book- 
keeping by trust officers, investment re- 
view by any officers not otherwise en- 
gaged, legal or tax problems by bank 
counsel upstairs—other activities: none. 

It was reported, however, by the trust 
executives’ boss, that investments (al- 
ways confined to legals: governments and 
mortgages) were reviewed continually 
and accounts twice a year by a trust 
committee of all bank officers. 

Legal matters are handled by bank 
counsel, although copies of the Banking 
Law Journal and Fiduciary Law Review 
(Pa.) are sometimes seen in the trust 
department corner. Tax problems hand- 
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led in the same manner. Current events 
reading is confined to the Trust Bulletin. 

Bank B2 has the oldest and largest 
trust department in the city, (much 
larger in resources than bank) being 
established in 1886 as a fiduciary com- 
pany it has now acquired over 12 mil- 
lions of personal trust department assets 
(in about 1500 different accounts) and 
nearly 19 millions in corporate trusts. 

The new president gives indications of 
recognizing the value of cooperation with 
and independent responsibility for the 
trust department, as exemplified by the 
former president’s testamentary ap- 
pointment of his son rather than his 
company. 

Responsibility is divided for trust 
management, perhaps being in a state 
of flux, with a personable young attorney 
from across the street as titular and 
active head on part time, the president 
cooperating on policy decisions and the 
administrative trust head trying to find 
whether his moorings are in the manage- 
ment or clerical channel. 

The administrative officer does not 
know but “imagines” that directors have 
appointed the company. Personnel con- 
sists of seven employees—two of the five 
part-time officers of the department giv- 
ing “most” of their time to it. 


Investments mostly limited to govern- 
ments and mortgages, are reviewed as 
changes occur, with assistance of Moodys 
reports by trust committee, and accounts 
every few months with filing in court 
every three years. Prentice Hall and 
Commerce Clearing House are used in 


the department but chief reliance for 
legal, tax and current information placed 
on bank counsel. 


. 
oe 


Bank B3 has personal trust depart- 
ment assets of somewhat over three mil- 
lions in 460 accounts, although it has 
been in this business since 1904—an 
evidence of dormancy and lack of bank 
cooperation which is still handicapped 
by the president’s attitude that the de- 
partment is a “necessary evil.” 

There is one full time trust officer in 
charge who appears to have considerable 
responsibility and initiative—within the 
confines of having to do an internal job 
of trust education first. One full time 
and one half time employee complete the 
small personnel. Four of the directors 


(not including the present president) 
are known to have named the company 
in their wills. | 


—— 


Here again, the trust investment pol- 
icy is restricted to governments and 
mortgages reviewed by the trust com- 
mittee “as they go along,” with Fitch’s 
for statistical data. Accounts are re- 
viewed in rotation at least annually. The 
limited personnel and lack of support 
from the top are apparent drawbacks, 
and like all other trust institutions in 
this city, the shadow of bank counsel is 
all-pervasive, legal and tax matters being 
outside the trust operating province. 
These are referred to counsel, and the 
only source of keeping abreast of cur- 
rent fiduciary developments reported was 
the Trust Bulletin. 


?. 
—jo— 


Bank B4 is the baby of the trust de- 
partments. Established in 1922 it has 
had a feeble growth to little over three- 
quarters of a million personal assets in 
85 accounts. Starved by lack of official 
support, it is given passing attention by 
a bank officer or two and two alternate 
employees. 

President’s attitude is that the depart- 
ment is “just a necessary evil’ and from 
impressions as to its complete neglect 
the only query is “why necessary?” 

Investments and accounts are review- 
ed “at least yearly,” Fitch’s and Poor’s 
being used as flags on individual secur- 
ities. Anything with a legal flavor finds 
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its way to the bank counsel, and our rep- 
resentative was informed that “no com- 
plicated tax situations arise.” Know- 
ledge of current trust events appears 
nil, and of past events not much greater. 


So 


The outstanding and inevitable con- 
clusion from the study of these two 
trust cities and the seven individual 
trust departments was that the key to 
success or failure lay in the pocket of 
the active head of the bank. In some 
cases it was evidently the trust officer’s 
own fault for not convincing the key- 
holder to either open the gates wider or 
close them entirely. 

Unfortunately only one of the depart- 
ments has actual trust operating costs 
available—Bank A1l—which applied the 
Driscoll-Millet formula with allocations 
and reported net earnings considerably 
above the average shown by a state com- 
mittee survey in spite of having taken 
over a mortgage pool from a closed bank. 
This company also had the highest aver- 
age size of estate—$277,000—according 
to the Estate Recording Company pro- 
bate study, with testamentary trusts ac- 
counting for over half the volume of 
assets. 


No survey of the trust market had 
been made by any of these banks, but 
Bank Al had information from two past 
studies. Two of the banks in City B 
didn’t know there was such a thing. Co- 
operative advertising was unheard of, 
and only Bank Al had a respectable al- 
lowance for promotional work. Aside 
from about $250. a year at Bank B3, no 
other trust departments had any sep- 
arate appropriation. 


In City A testamentary trusts form the 
largest class of business except in the 
new bank where living trusts predom- 
inate, while in City B small guardian- 
ships and estates make up the bulk, the 
latter averaging (by the last indepen- 
dent survey) from $65,000 in Bank B4 
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to $150,000 in Bank B3. It was gener- 
ally conceded that executorships were the 
most profitable of services, particularly 
where there were resultant trusts, with 
their stability and backlog of earnings. 

Both cities reported that the bank 
closings constituted the chief difficulty 
to obtaining new business, but only 
Banks Al and 2 were doing anything 
about it, the others using it for an ex- 
cuse. As a result, City B was exper- 
iencing far more difficulty than City A 
in obtaining both estates and living 
trusts. It was also interesting to note 
that the city making the greater pro- 
gress and having the greater volume of 
trust business had full time trust execu- 
tives, while the other hand only one bank 
with a full-time trust department head. 


[A continuation of this comparative analysis will appear in the fol- 


lowing (April) issue. 


It will present the “outside” view as expressed in 


interviews with leading attorneys and life underwriters of both cities, 
giving not only their own attitude and ideas, but also reflecting, to a large 
extent, the opinion of the trust public toward their corporate fiduciary 


institutions.—The Editor.] 
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Life Insurance-Trust Council Formed in Chicago 


Organizations in St. Louis and Houston Also Planned 


RGANIZATION of a Life Insur- 
ance and Trust Council in Chicago 
has just been effected following confer- 
ences of several weeks between leading 
members of both groups which were 
brought together by Francis G. Bray, 
chairman of the committee on coopera- 
tion with trust companies of the Chi- 
cago Association of Life Underwriters. 
Trust men active in the formation of 
this, the tenth such council, included 
Don Cameron, second vice president, 
Continental Illinois National Bank & 
Trust Company; Llynn Lloyd, vice 
president, Harris Trust & Savings 
Bank; Samuel Marsh, First National 
Bank; and Harve H. Page, second vice 
president, The Northern Trust Com- 
pany. 

The council’s primary objective is “to 
promote the exchange of information 
and establish a closer cooperation be- 
tween life underwriters and trust of- 
ficers of Chicago banks, all to the end 
of better serving the client. 


Activities in Other Cities 


Groundwork is being laid for estab- 
lishment of councils in St. Louis, Mo. 
and Houston, Tex. Following a meet- 
ing in the former city in January, at 
which Paul H. Conway, chairman, Com- 
mittee on Cooperation with Trust Offi- 
cers, N. A. L. U. was the principal 
speaker, two committees of underwrit- 
ers and trust officers respectively, were 
appointed. On the latter are Judge 
Thomas C. Hennings, vice president, 
Mercantile-Commerce Bank & Trust 
Company; Judge Davis Biggs, vice 
president, St. Louis Union Trust Com- 
pany, and Milton Stahl, vice president, 
Mississippi Valley Trust Company. 

At the February meeting of the Cor- 
porate Fiduciaries Association of St. 
Louis, Fred F. Rench, local life under- 
writer, outlined the councils in other 
cities. Perfection of the organization 
was expected soon. 


In Houston, Mr. Conway spoke before 
a joint meeting of underwriters and 
trust officers late in January. There 
too, joint committees were designated 
to attend to questions preliminary to 
the organization of a local council. 


0 


Paul Conway Transferred to 
Syracuse 


Paul Conway, chairman of the National 
Association of the Life Underwriters’ Com- 
mittee on Cooperation with Trust Officers, 
has transferred his office as General Agent 
of the John Hancock Mutual Life Insurance 
Company of Boston from Albany, N. Y., 
to Syracuse, N. Y. In as much as Syracuse 
has almost twice the population of Albany 
this transfer is a well deserved promotion 
for Mr. Conway. 

Mr. Conway is perhaps the best known 
life insurance man by trust institutions in 
the entire country. He has done outstand- 
ing work in the formation of Life Insur- 
ance and Trust Councils, such as the recent 
organizations in Baltimore and Atlanta. Be- 
ing an able and forceful speaker he is in 
great demand by trust and life insurance 
groups. 

On March 25 he will address a meeting 
of the Hartford, Conn. Life Underwriters 
Association on development of the present 
status of trust and life insurance relations. 


0. 


Trustee’s Commissions Prorated For 
Deduction 


The Bureau of Internal Revenue has ren- 
dered an opinion declaring that trustee’s 
commissions, under irrevocable domestic 
trusts receiving income from sources within 
and without the country, should be appor- 
tioned between the two classes, and only 
those allocable to the taxable income of the 
non-resident alien beneficiary can be deduct- 
ed in the latter’s return. The ratable part 
of these commissions is determined by the 
ratio of gross income from domestic sources 
to the total gross trust income. 


—he— 
Dictators feed on their own power and 
are in turn consumed by it. 
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“The Corporate Fiduciary Is Held to 
Stricter Account Than the 
Individual” 


In carefully looking over the report of the last examination of your trust 
department, were you not convinced that the examiners are becoming increas- 
ingly meticulous about how trust accounts should be handled? Did you not 
observe that your attention was called to exceptions in old accounts which, 
in the past, were not mentioned? 


As you read the law reports and various trust services you cannot help but be 
impressed with the absolute necessity of a medium through which your per- 
formances can be checked and “double checked” to the extent that nothing 
is left to the memory of those entrusted with the duty of administering your 
most vulnerable assets—trust accounts. 


Then, too, you've probably noticed that the trust examiners are spending more 
and more time in your trust department—this at your expense. 


Our close contact with leading trust men in all sections of the country has 
convinced us, beyond any reasonable doubt, that the best medium to safeguard 
trust performance, cut down the time consumed by examiners and minimize 
the possibility of surcharge is a carefully planned, comprehensive, yet simple 
“record and check” system. 


Through arrangements made with an operating trust man, who spent more 
than six months in surveying the systems employed by seven banks of various 
sizes located in four states, TRUST COMPANIES magazine has publishing 
rights for the “record and check” system designed by this trust officer for 
his own institution. We are offering this system to the trust deparments of 
the country for no other reason than to assist them in making themselves as 
“surcharge proof” as possible. 


We invite you to look over a specimen of the entire “record and check” system, 
with an outline explaining the use of each form, both of which we shall be 
glad to send upon request. 


Trust Companies Magazine 





Open Horum 


A Clearing House of Fiduciary Views and Comments 


Readers of Trust Companies Magazine are invited to express opin- 
ions, suggestions and inquiries on matters of interest to fiduciaries, for 
presentation and discussion in this department. 


Client or Customer? 


Dear Sir: 

Many trust men habitually refer to 
people who patronize trust institutions 
as clients. This, I think, is highly inad- 
visable and should not be done. 

Customer is the term applied to the 
patron of a business; client, to the patron 
of the profession of the law. One of the 
characteristics of a profession is that its 
members do not advertise for or solicit 
patronage. 

In our Statement of Principles of 
Trust Institutions we disclose that trust 
service is a business and, because it is a 
business that trust institutions have the 
right to advertise and solicit in all ap- 
propriate ways. 

So, when we in one breath refer to the 
patrons of trust institutions as clients 
and in the next breath claim for our 
trust institutions the right to advertise 
and solicit, are we not blowing hot and 
cold at the same time? Are we not put- 
ting our trust institutions in a rather 
indefensible position, particularly in 
their relations with the bar? 

In this connection it may be well to 
note the distinction between the status 
of the trust man and that of the trust 
institution. The trust man is a profes- 
sional man. He is one by every accepted 
standard of professional status—special 
training, subordination of private profit 
to service, self-imposed ethical obliga- 
tions. This, evidently, is what Presi- 
dent Orval Adams has in mind in mak- 
ing the promotion of the professions of 
banking and trust service one of the 
definite objectives of his administration. 

The trust institution, on the contrary, 
is a business organization. It is one by 
every accepted standard of a business— 
conducted for profit, with risk of loss. 


On this status it bases its claim of right 
to advertise and solicit. 

If the person who patronizes a trust 
institution were the individual, personal 
patron of the trust man handling the ac- 
count, then of course it would be proper 
for the trust man to speak of the patron 
as his client. But such is not the case. 
Clearly, the patron is the customer of the 
trust institution, not the personal client 
of the trust man. 

The trust man then, is a professional 
man without individual, personal clients, 
devoting his professional knowledge and 
skill to the needs of the customers of a 
business organization. For the _ pro- 
priety of this anomalous position, there 
is ample precedent in the business and 
professional worlds; but that is another 
story. 

I think that it will clear the atmo- 
sphere and possibly save some embarras- 
sing explanation later if trust men gen- 
erally will make it a practice to speak 
of the patrons of trust institutions as 
customers and not as clients. 

Gilbert T. Stephenson 


Director, Trust Research Department, Graduate 
School of Bankinz. 


Trust Statistics 


Dear Sir: 

I am very much interested in the ar- 
ticle inclosed in your letter of February 
25, 1938, in which there is discussed the 
need for statistics on the value of prop- 
erty in trusts on the basis of their cost 
or appraisal value. 

It seems clear to me that both the ad- 
ministration of trusts and our under- 
standing of institutional investments 
would be greatly benefited by regular col- 
lection of statistics on the trust assets 
administered by banks. As indicated by 


338 





TRUST COMPANIES 


Mr. Zara’s article, “The Statistical 
Tower of Babel’, which appeared in 
Trust Companies’ April 1937 issue, one 
of the most serious problems in collect- 
ing such statistics is that of valuation, 
mainly because of the widely varying 
trust accounting practices now in use, 
and we are glad to learn of any develop- 
ments along this line. 


E. A. Goldenweiser. 
Director of Research and Statistics, Board of 
Governors, Federal Reserve System. 


Constructive Tax Criticism 


Dear Sir: 

I have read the article “Realistic Tax 
Revision” published in the January is- 
sue of Trust Companies and take this oc- 
casion to congratulate you on the pub- 
lication of such a worthwhile article 
and the authors on the preparation of 
such a sound presentation of construc- 
tive criticisms of the federal revenue 
act and its administration. 

In some instances I would not have 
stressed as much certain points, but on 
others I might have laid greater em- 
phasis. Taken by and large, I consider 
the criticisms valid and the suggestions 
constructive. 

Mark Graves 


Commissioner of Taxation and Finance; Presi- 
dent, Tax Commission, New York. 


Practice of Law 


To the Editor: 

I was very much interested in read- 
ing the digest of the Ohio Supreme 
Court decision of Judd et al, Appellee 
v. The City Trust and Savings Bank 
et al., Appellant, 133 O. S. 81 reported 
at page 125 of your January number. 
The decision appeals to me as being 
founded on sound principles and prin- 
ciples which I believe all trust com- 
panies should recognize and I hope to 
see more decisions from other states 
following the lead given by the Ohio 
Supreme Court. 

My own experience and my contacts 
with other trust officers throughout the 
country have confirmed that in actual 
practice the great majority of the trust 
companies are following the very prin- 
ciples as laid out in the Ohio decision. 


Missouri's 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 

It administers more trust 
property than any other Mis- 
souri financial institution. 
It is the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 


I would like to see in your Forum re- 
ports from other sections of the coun- 
try on this particular phase of trust 
company operations and where there 
are any divergences I think it well that 
the same be reported. 

A. L. Grutze 


Vice President and Trust Officer, Title and Trust 
Company, Portland, Ore. 


Washington Trust Funds Decline 


Trust figures contained in the report of 
the Supervisor of Banking of Washington 
show a decrease of approximately $3,500,- 
000 in the amount of assets held by trust 
departments of state banks and trust com- 
panies, as of December 31, 1937, compared 
with the previous year. However, the lat- 
er report covered only 14 institutions in 
contrast to 21 reporting for 1936. 


Assets of private trusts totaled $19,663, 
346.92 on the 1937 date; court trusts, $1,- 
936,308.98, trustee under bond and note is- 
sues, $18,089,748.33, miscellaneous accounts 
bringing the amount up to $44,250,053.54. 





Insurance and Trust Taxation 


Boston Life Insurance and Trust Council Holds Successful Clinic 


At its November meeting, the Boston Life Insurance and Trust Coun- 
cil conducted a clinic session on various tax problems affecting life insur- 


ance and estates. 
authority on the subject. 


should be of considerable value to life underwriters and trust men. 


Nine questions were discussed, each by a recognized 
The discussion brought out information which 


The 


following report presents in condensed form the proceedings of the clinic 
over which Franklin W. Ganse, C. L. U., of the Ganse-King Estate Service, 


presided.—Editor’s Note. 


UESTION 1—“C’s wife owns all his 

personal life insurance, and, upon 
his death, proposes to pay his inheri- 
tance taxes direct. Does she make a gift 
to the other legatees by so doing? Estate 
valued at $500,000 and left one-half to 
wife and one-quarter each to son and 
daughter.”—Discussion by Frank J. 
Lynch, State Street Trust Company, 
Boston. 

The Federal law which we must con- 
sider in the instant case is found in Sec- 
tion 314 of the R. A. of 1926 as amended. 
There the widow is given the right to re- 
imbursement by the executor and the 
right to contribution by the two chil- 
dren. On paper this is a valuable right, 
and in these circumstances actually so, 
and while questions of jurisdiction, pro- 
cedure, etc. might be advanced, it would 
seem to give the widow enforceable 
rights. If this be granted, she would in 
effect receive these rights in exchange 
for payment of the tax so that at this 
point payment by her would not consti- 
tute a gift to anybody. 

If, however, she should relinquish 
these rights she would thereby give some- 
thing of value to her children indirectly 
and such relinquishment would in my 
opinion constitute a gift by the widow by 
reason of the fact that the children’s re- 
spective interests in their father’s estate 
would be increased proportionately. 

In this class of cases it is entirely a 
question of fact as to whether a gift has 
been made. In the development of situa- 
tions such as the one given in the ques- 
tion, there need be no particular sequence 
of determinative events. In this case all 


of the facts necessary for a determina- 
tion of the question might conceivably 
develop in a single conversation between 
executor and widow, or between widow 
and children. Or its factual story might 
be stated in a single letter. The facts so 
disclosed and what was actually done in 
the circumstances would determine the 
question. 
Effect of Right to Invade 

Question 2—“If testamentary trust 
gives wife life income on a fund, does 
her having right to invade principal 
make fund taxable as a part of her es- 
tate? Suppose she does not exercise 
that right? Same question as to Federal 
Estate Tax and Massachusetts Succession 
Tax.” Discussion by Arthur B. Tyler, 
counsel, The National Shawmut Bank, 
Boston. 

Under the Massachusetts Inheritance 
Tax law, the wife’s estate is not subject 
to taxation where she had but did not 
exercise a right to invade the principal 
of her husband’s testamentary trust. This 
is well established and recognized by the 
Massachusetts Inheritance Tax authori- 
ties. 

While we know of no federal case 
squarely on the point in question here, 
we know that the federal estate tax law 
and the various state inheritance tax 
laws contain no specific provisions im- 
posing the tax; therefore, under the rea- 
soning in United States v. Field, it would 
appear that no tax should be imposed at 
the death of the life beneficiary. Never- 
theless there:is sufficient doubt to take 
the position that a provision allowing 
the beneficiary to terminate the trust 
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Corporate 


Agency Service in Chicago 


¢ To your clients requiring corporate agency service 
in Chicago we offer our specialized experience and 


complete facilities as 


registrar 


and transfer agent. 


CHICAGO TITLE & TRUST COMPANY 


69 West Washington Street, Chicago, Ill. 


and take over the trust property should 
be eliminated unless the grantor or tes- 
tator is willing to risk having the prop- 
erty taxed as a part of the life bene- 
ficiary’s estate. Absolute powers on the 
part of the beneficiary to withdraw prin- 
cipal should be limited to specific per- 
centages during any one calendar year. 


Inclusion of Post-Mortem Dividends 


Question 3—“On Form 712 post mor- 
tem dividends are reported to the gov- 
ernment in connection with the face 
amount of the policy, and are added to 
the amount of the net proeecds. Should 
they be treated as such and should they 
be subject to federal estate tax.” Dis- 
cussion by Walter I. King, C.L.U., Ganse- 
Kirg Estate Service, Boston. 

The answer to the first question 
“should they be treated as such” is, Yes, 
they should, unless we have some reason 
for trying to get the government to 
change this form of statement and suc- 
ceed in doing it. Personally, from a 


theoretical standpoint, I think they 
should not be treated the way they are 
on form 712. A dividend is tax exempt, 
because it is considered as a refund of 
excess premium paid. I do not know 
why a person dying during the year 
should pay more for their insurance than 
a person who lived during the year. 


The logical sequence is that they 
should be charged in the year of death 
with the same net premium as a person 
who survives and receives a dividend at 
the end of the year. 


On this line of argument then a mor- 
tuary dividend should not be added to the 
proceeds but should be considered as cash 
in the estate and taxed as such, which 
means that all this line of argument 
amounts to in the final analysis is the 
Government has no right, theoretically, 
to charge a post-mortem dividend against 
the $40,000 exemption allowed in the life 
insurance which they are doing under the 
the present form 712. 
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Who Pays Tax 


Question 4—“‘A. created a trust within 
two years of his death, with beneficiaries 
other than those under his will. The 
government included the trust property 
in the taxable estate, as transferred in 
contemplation of death. The will makes 
no reference to the trust. Will the 
beneficiaries under the will or of the 
trust have to pay the estate tax?” Dis- 
cussion by Henry N. Andrews, vice presi- 
dent, Old Colony Trust Company, Boston. 


This question would seem to be an- 
swered by Section 314 (b) of the Rev- 
enue Act of 1926, which provides in part 
as follows: 


“(b) If the tax or any part thereof is 
paid by, or collected out of that part of 
the estate passing to or in possession of, 
any person other than the executor in 
his capacity as such, such person shall 
be entitled to reimbursement out of any 
part of the estate still undistributed or 
by a just and equitable contribution by 
the persons whose interest in the estate 
of the decedent would have been reduced 
if the tax had been paid before the dis- 
tribution of the estate or whose interest 
is subject to equal or prior liability for 
the payment of taxes, debts, or other 
charges against the estate, it being the 
purpose and intent of this title that so 
far as is practicable and unless other- 
wise directed by the will of the decedent 
the tax shall be paid out of the estate be- 
fore its distribution.” 


This question came up before the 
Massachusetts Supreme Court in Pratt 
v. Dean, 246 Mass. 305, where the Court 
commented in part as follows: 


“Neither of the declarations of trust 
makes any provision for the payment of 
succession or estate taxes. Therefore 
the entire burden of this tax must rest 
upon the residuary estate in the hands 
of the executors.” 


In that case the Court commented with 
approval upon prior decisions covering 
the same matter, particularly Bemis v. 
Converse, 246 Mass. 134. 


Intent of Testator 


Question 5—“B. provided in his will 
that the inheritance taxes (of all kinds) 


on all bequests should be paid out of the 
corpus of his estate so that beneficiaries 
should get their bequests net. Who pays 
the estate tax on non-exempt life insur- 
ance, of which there is a large amount 
to several beneficiaries, most of them not 
named in the will?” Discussion by Wil- 
liam Herlihy, trust officer, State Street 
Trust Company. 


If we assume that this executor has 
sufficient assets to take care of all taxes, 
expenses, legacies, etc., then the obvious 
answer to the direct question would seem 
to be that the executor pays the estate 
tax on the non-exempt life insurance. He 
can justify his position if he decides not 
to take action to recover from these bene- 
ficiaries under insurance policies, their 
proportionate part of the estate tax. 
Section 314 of the Federal Revenue Act 
would seem to give the executor such a- 
right of recovery, and we also know that 
Article 87 of the Regulations states that 
the executor is entitled to require bene- 
ficiaries under insurance policies, to bear 
their proportion of the tax. However, 
the executor must not lose sight of the 
intent of B. as expressed in his will, and 
we believe B. did not intend to penalize 
those beneficiaries receiving the proceeds. 
of policies of insurance upon his life. I 
suggest for your examination, a most in- 
teresting case on this problem of recov- 
ery—Scott Estate now pending in New 
York. 286 N. Y. S. 138, 158 Misc. 481. 


Apportionment of Tax 


Question 6—“Under Article 87 of Reg- 
ulations 80, ‘The executor is entitled to. 
require beneficiaries under insurance pol- 
icies to bear their proportion of the tax.’ 
Where interest for her life is payable to 
wife with principal to daughter, under a 
certain policy, what proportion of the tax 
must each pay? Wife is 64 and daugh- 
ter 33. The Commissioner will not ap- 
portion the tax among the persons li- 
able.” Discussion by Roy H. Booth, trust 
officer, The National Shawmut Bank. 


If the executor is going to collect from 
the beneficiaries the proportion to be col- 
lected would be that portion of the total 
tax paid on the proceeds in excess of 
$40,000, as such policies bear to the net. 
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estate. The wife’s share being figured 
on the tables prepared by the Commis- 
sioner of Internal Revenue for the pur- 
pose of valuing annuities, the daughter’s 
share will be the remaining amount af- 
ter deducting the wife’s share. The ex- 
ecutor may try to collect from the insur- 
ance company as has been done in New 
York in the case of Frank L. Scott, (Law 
Journal, February 19, 1936). As the in- 
surance company has a contract to pay 
a certain amount to certain people, if that 
contract doesn’t provide for paying any 
tax against the amount which is part of 
the estate of the decedent, I doubt very 
much that they would pay unless ordered 
by the court to do so. 


Here is a case where the law should 
cover this situation, which it does not, 
and provide for the collecting from the 
insurance companies or the beneficiaries. 
As this is an estate tax it should be col- 
lected from the estate of the decedent 
and not from the beneficiaries and as 
the amount over $40,000 is part of the 
estate, it should be collectible by law 
from the insurance company before it is 
distributed to the beneficiaries. 


Taxation of Business Insurance 


Question 7—“‘Where a firm takes out 
and carries a policy on the life of a part- 
ner—premiums paid by and policy pay- 
able to the firm—but the application, 
signed by the insured partner, retained 
to him the right to change the benefi- 
ciary, has he retained such interest in 
the policy as to make it taxable in his 
estate?” Discussion by James Warren, 
C.L.U., Richard Blackmur agency of 
Massachusetts Mutual Life. 


Regulations 70 provided that the in- 
surance was not taxable if the insured 
did not pay the premiums, regardless of 
who owned the policy, but Regulations 80 
reversed that position. Reg. 80, Art. 25 
says that there should be included in the 
gross estate insurance taken out by the 
decedent upon his own life payable to his 
estate and all other insurance he has 
taken out to the extent that it exceeds 
$40,000; that insurance is considered to 
have been taken out by the decedent, 
whether or not he has made the applica- 
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tion, if he acquired the ownership of, or 
any legal incident of ownership in, the 
policy. The article goes on to say: “Le- 
gal incidents of ownership in the policy 
include. . . the power to change the bene- 
ficiary.” 

Treas. Decision No. 4729 of last March 
amended Reg. 80 Art. 25 so that in the 
case of a decedent dying before Novem- 
ber 7, 1934, the second paragraph of Art. 
25 of Reg. 70 will apply. From this lim- 
itation it is reasonable to conclude that 
Art. 25 of Reg. 80 applies if death oc- 
curs after the promulgation of Reg. 80. 
This position was upheld by the B.T.A. 
in the case of the William Glenn Marvin 
Est. 

Therefore, as matters now stand, it is 
immaterial whether the insured or the 
firm applied for the insurance. It is 
immaterial whether the insured or the 
firm pays the premiums. 

In the case under discussion, the in- 
sured possesses one of the incidents of 
ownership, namely the right to change 
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the beneficiary, and if he should die to- 
day the insurance will have to be includ- 
ed in his gross estate, subject of course 
to the $40,000 exemption. 


Problems of Incidents of Ownership 


Question 8—“Some tax opinions, wide- 
ly distributed, have stated that under 
present rulings, making the appointment 
of a beneficiary irrevocable is enough to 
make the proceeds exempt under the new 
Article 25, Reg. 80, Federal Estate Tax. 
Is this correct, or are enough incidents 
of ownership retained in such a case to 
make the proceeds taxable?” Discussed 
by James C. Donohue, trust officer, Web- 
ster & Atlas National Bank. 

What constitutes an incident of own- 
ership has never been defined exactly 
by the Courts. However, the present 
understanding of the term is based upon 
the Supreme Court’s opinion in Chase 
National Bank v. U. S., 279 U. S. 327: 

“A power in the decedent to surrender 
and cancel the policies, to pledge them as 
security for loans and the power to dis- 
pose of them and their proceeds for his 
own benefit during his life which sub- 
jects them to the control of a bankruptcy 
court for the benefit of his creditors, and 
which may, under local law subject them 
in part to the payment of his debts, is 
by no means the least substantial of the 
legal incidents of ownership, and its ter- 
mination at his death so as to free the 
beneficiaries of the policy from the pos- 
sibility of its exercise would seem to be 
no less a transfer within the reach of the 
taxing power than a transfer affected in 
other ways through death.” 

What incidents of ownership as men- 
tioned in Article 25 does the insured 
alone reserve in a case where he makes 
an irrevocable appointment of a benefi- 
ciary? It might be contended that the 
control of the policy had not become vest- 
ed in the beneficiary during the insured’s 
life but had taken on a joint control as- 
pect, and not one where the insured had 
divested himself of all incidents of own- 
ership and control. 

Two cases on this subject are Indus- 
trial Trust Company v. U. S. 9 F. Supp. 
817, U. S. Court of Claims, and U. S. v. 
Norman W. Bingham, Jr., (P-H 1132— 
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1935). Both of these cases were re- 
versed by the Supreme Court, which held 
that the proceeds of policies, in which 
the insured had not retained the right to 
change the beneficiary, were not subject 
to the estate tax. These decisions, how- 
ever, were based on situations arising 
prior to the Revenue Act of 1918, under 
which life insurance proceeds were first 
expressly taxed. 

[Mr. Donahue then discussed the fol- 
lowing cases: Commissioner of Internal 
Revenue v. Edith Sharp, U. 8S. Circuit 
Court of Appeals, Third Circuit, 6203, 
August 4, 1937; Ballard v. Helburn (P-H 
1933—1244) ; The Anthracite Trust Co. 
v. Phillips (49F-2d-910); Helvering v. 
Parker, 84 F. (2d) 838; McKelvy v. Com- 
missioner, 82F (2d) 395.] 

From the foregoing cases it is clear 
that while there is a tendency on the part 
of the lower courts to exempt from taxa- 
tion the proceeds of insurance where the 
beneficiary is irrevocably named, there 
still exists in the Courts a difference of 
opinion in this matter. Until the pre- 
cise question has been answered by the 
Supreme Court in a case where all rights, 
title and interest in a policy were trans- 
ferred over to the beneficiary after the 
enactment of the Revenue Act of 1918, 
it cannot be definitely said that the pro- 
ceeds of such a policy would be beyond 
the reach of the Federal Estate Tax. 


In conclusion, I understand that the 
Treasury Department in practice is now 
taxing all policies where there is an ir- 
revocable appointment of a beneficiary 
as part of the gross estate of the insured. 
I also understand that the Treasury De- 
partment in practice does not now at- 
tempt to include in the gross estate poli- 
cies which have been assigned. There- 
fore, an absolute assignment of a policy 
contract presently appears to be the 
method of least uncertainty by which in- 
surance proceeds are removed from the 
gross estate of the insured so as not to 
be subject to the Estate Tax. In such 
a plan, the assignment is absolute and 
unconditional and contains no provision 
for reversion to the assignor. 


It would, therefore, seem advisable 
that where there still exists a doubt and 
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where there are no factors involved oth- 
er than the saving of taxes, use the as- 
signment method rather than the method 
of irrevocable appointment. 


Annuity Contract Problems 


Question 9—“The X.Y.Z. Insurance 
Company issued a single premium joint 
survivorship annuity contract concern- 
ing the lives of ‘A’ and ‘B’ (husband and 
wife) for which ‘A’ paid X dollars. Later 
the annuitants authorized the company 
to make the monthly annuity payments 
to ‘A’ or ‘B’ instead of ‘A’ and ‘B’, as 
specified in the original contract. 1. Did 
the payment of the premium by the hus- 
band constitute a gift to the wife? If 
so, on what basis should it be computed? 
2. To whom are the annuity payments 
taxable as income?”—Discussion by Les- 
ter vonFhurn, manager, life department. 
John C. Paige & Company. 

He who receives the payment, pays the 
tax. The attitude of the Federal govern- 


ment in the matter was that the trans- 
action constituted a gift of an amount 
equivalent to the cost of the annuity 
which was payable under the terms of 


the contract to Mary Doe... The later 
transaction was not a completed gift 
within the meaning of the Gift Tax Act 
of 1932, but if at any subsequent time 
either John Doe or Mary Doe receive an 
amount in any calendar year in excess 
of the amount which was due and pay- 
able to them under the terms of the orig- 
inal annuity contract, a gift will have 
been made and should be returned for 
gift tax purposes for that calendar year. 
Under the contract in question the 
monthly payments are to be made to the 
husband or his wife, for whose support 
he is legally liable. Even though the 
payments are made to the wife, the hus- 
band enjoys the benefits of the income as 
though he had personally received it. 
That position finds support in Douglas 
v. Willeuts (296 U. S. 1.) Moreover, 
since the husband paid the consideration 
for the contract, the company would 
doubtless observe his wishes in determin- 
ing to whom the annuity payments should 
be made. Under such circumstances the 
following principle, stated in Corliss v. 
Bowers (281 U. S. 376) is applicable: 
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“The income that is subject to a man’s 
unfettered command and that he is free 
to enjoy at his own option may be taxed 
to him as his income, whether he sees 
fit to enjoy it or not. It is, accordingly, 
held that the periodic payments are tax- 
able to the husband in the manner and 
to the extent provided in section 22 (b) 
2 of the Revenue Act of 1926, relating 
to annuities, regardless of who receives 
the payments.” 

aspects 


Then and Now 


The Live Stock National Bank of Chi- 
cago commemorates its seventieth anniver- 
sary with the publishing of an unusually at- 
tractive booklet. Not often are these book- 
lets newsworthy, however “Then and Now 
—A Contrast” is not only intensely inter- 
esting and readable but a good piece of ad- 
vertising. 

The booklet is profusely illustrated with 
drawings and photos, of Chicago, showing 
the city as it was 70 years ago, and how 
it is today. The idea of “Then and Now”, 
“Before and After” is, of course, not new, 
however the careful selection of good photos 
and a few well chosen words tell a story 
beautifully. 

In regard to the trust department the 
booklet had this to say: 


Trust Department 


Another little known fact—Live Stock 
National Bank has the largest Trust De- 
partment in Chicago outside of the “loop.” 
Here all Fiduciary matters are competently 
and expertly administered. Trust activi- 
ties include those for the Individual, the 
Corporation and the Estate. Many millions 
of dollars in total Trust funds have been 
placed in the capable hands of the bank’s 
Trust Officials. 





Investment Values and Money Rates 


A Review of Factors Affecting Various Types of Securities 


DAVID H. MOREY 
The Boatmen’s National Bank, St. Louis, Mo. ~ 


EW trusts enter the trust depart- 

ment in the form of cash or wisely 
selected high grade securities. The first 
concern in putting a _ pre-determined 
trust policy into effect is the treatment 
to be accorded to securities of sub-stan- 
dard investment caliber which are al- 
ready in the portfolio. A wholesale dis- 
posal of weak securities selling at sub- 
stantial discounts and the subsequent re- 
investment of the proceeds in high grade 
bonds might entail a substantial loss. 

Before any action is taken, determine 
the relative position of the market in the 
business cycle. If business is emerging 
from a depression into a period of re- 
covery, some of these securities might 
well be retained for the time being. The 
trading-up process should then be under- 
taken as future improvement in business 
conditions narrows the price spread be- 
tween high grade and second grade se- 
curities. But don’t overstay your mar- 
ket in trying to get the last bit of price 
appreciation. Values on this class of se- 
curity disintegrate rapidly in a declining 
market. 

If weak securities are inherited at a 
time when business is believed to be near 
the top of the recovery cycle, drastic and 
courageous selling is imperative if the 
primary aim of conservation of principal 
is to be accomplished. This need of im- 
mediate action is particularly urgent in 
an estate that is barely solvent or in an 
estate where specific cash bequests ap- 
proximate the present value of the cor- 
pus. 


Effect of Money Rate Cycles 


The last interest rate cycle covered ap- 
proximately 34 years from the low in- 
terest rate period of 1902 to the recent 
interest rate lows of 1936. Many trus- 
tees bought 342% high grade bonds of 


From address before Trust Section, Texas Bank- 
ers Assn., in Fort Worth, December, 1937. 


long maturity in 1902, laboring under 
the same illusion of impunity that con- 
fronts us today. They have had to live 
more than 30 years to see their bonds 
come back in price. Wise diversification 
with bonds of short average maturity 
would have overcome this dollar depre- 
ciation in the trust portfolio which these 
trustees have had to suffer during the 
intervening period. 

To illustrate the effects of interest 
rates on high grade bonds of long ma- 
turity: In 1920 Atchison, Topeka & Santa 
Fe earned its total fixed charge 334 
times, when the General 4s of 1995 sold 
at their all-time low of 69, the decline 
being caused entirely by the high gen- 
eral level of interest rates and the long 
maturity. 

In 1932, at the bottom of the depres- 
sion, when rails were in general disre- 
pute, Atchison earned its total fixed 
charges only 1% times and the bonds 
sold as low as 74. In 1936 Atchison 
earned total fixed charges only 154 
times, yet the extremely low level of in- 
terest rates caused the General 4s to sell 
at their all-time high level of 116. 


Coordinating Maturities with Interest Levels 


High grade bonds sell on a yield basis, 
and they fluctuate in market price with 
any change in the interest rate level. If 
we are to protect our trusts against 
similar sharp fluctuations in dollar value 
from the changing levels of interest 
rates, we must invest a liberal propor- 
tion of our funds in high grade issues 
of short maturity during a period of 
recognized low interest rates. This is 
particularly important in a trust that is 
expected to mature in the next 10 or 15 
years. 

It is generally conceded that interest 
rates reached an extreme low in 1936 
and that they cannot be expected to re- 
main at these lows indefinitely. The tim- 
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ing and rapidity of the change. are the 
real factors open to discussion. I believe 
that interest rates will remain close to 
their present low level for at least a year 
or 18 months for the following reasons: 

Approximately 50% of outstanding 
United States Government bonds com- 
prise short maturities, falling due with- 
in the next 5 years. These issues are 
constantly maturing and will eventually 
have to be refunded into issues of longer 
maturity either through sales to the 
various treasury funds or to the public. 
Of course, the Government is anxious to 
keep the cost of its borrowing as low as 
possible. The Government is also anx- 
ious to encourage business in its present 
recession and has committed itself to an 
easy money policy. When the various 
powers of the Government are consid- 
ered, including the right to desterilize 
gold, to lower reserve requirements, to 
buy Governments through the Federal 
Reserve and the use of the Federal Re- 
serve re-discount rate, it is evident that 
this policy of easy money is a powerful 
factor. 

Demand deposits now total approxi- 
mately 21 billion dollars, and the velocity 
of turnover is substantially less than in 
1932 and 1933. This velocity could be 
increased materially without creating 
tension and materially affecting rates. 
The trustee still has time to diversify his 
portfolio by shortening his average ma- 
turity, and this action should be taken 
while the opportunity is still available. 


Diversification by Type of Security 


Diversification by class of security is 
even more important than diversification 
by maturity. Various classes of securi- 
ties would include United States Govern- 
ments, municipals, railroads, public util- 
ities, industrials, real estate securities 
and foreign bonds. None of these groups 
is static. 


United States Government bonds are 
usually conceded to be the safest type of 
investment available to us today. If the 
credit status of the United States Gov- 
ernment should become impaired, all 
other domestic credit risks would prob- 
ably suffer to at least a similar extent. 
While the yield on Government bonds is 
low, it is not very much lower than the 
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yield on some high grade corporation 
bonds, and the yield is frequently higher 
than on high grade municipals. For ex- 
ample, at the present time a differential 
of only 44 of 1% is found between the 
yield on Standard Oil of New Jersey De- 
benture 3s of 1961 at 9814 and United 
States Treasury 2%s of 1960 at 10134. 

High grade municipal bonds are still 
the principal investment medium in 
trusts requiring tax exemption. If a 
trust does not need tax exemption, it is, 
of course, still paying for this feature 
when purchasing in competition with the 
investor needing tax exemption. The re- 
cent increase in taxes and prevailing low 
interest rates have put a _ substantial 
premium on the highest grade municipal 
bonds. It is believed that some high 
grade municipals are still justified in a 
well invested portfolio even if tax ex- 
emption is not necessary, although the 
percentage so invested should be rela- 
tively small. 


Railroads and Public Utilities 


A decline in the popular esteem of rail- 
road bonds began with the regulation of 
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railroad rates and with increasing costs 
and competition. Profit margins nar- 
rowed and funded debt became dispro- 
portionately large in relation to earning 
power. These factors, plus a 50% de- 
cline in gross revenues during the past 
depression, placed 30% of the railroad 
mileage in receivership. 

Railroad costs have expanded very 
rapidly since 1933 largely through fac- 
tors beyond the roads’ control; taxes 
have increased sharply. But the rail- 
roads still form the backbone of our 
transportation system. Despite the pres- 
ent problems I do not believe they are 
facing the alternative of either bank- 
ruptcy or Government ownership. A 
somewhat higher rate structure can be 
expected. Some roads will be forced to 
pare down their debt structures. More 
rigid economies will be effected. Because 
of the serious condition of the railroad 
industry today, the proportion of rail 
bonds in the portfolio should not bulk too 
large, and only the strongest liens in the 
best systems should be considered. 


We are facing today not only the in- 
vestment problem of increased regula- 


tion of the public utility industry, but 
also actual Government competition with 


private systems. It is necessary to dif- 
ferentiate between holding companies 
and operating companies. Many of the 
holding companies are heavily pyramid- 
ed, include numerous widely scattered 
properties and have not demonstrated 
real economic justification. 

The operating companies are on a dif- 
ferent basis. Many of these operating 
companies do business in only one state 
and are not subject to federal regulation. 
In considering possible state regulation, 
it is essential to examine the rate struc- 
ture, franchise and customer relation- 
ship in addition to the usual items of 
capitalization, financial condition and 
earning power. 

Total power production is near an all- 
time high with industrial sales 30% 
above the 1929 level and domestic sales 
60% ahead of the 1929 level. Rate re- 
ductions have frequently stimulated 
companies to sell more appliances, and in 
many instances the increased power load 
has offset the rate reduction over a rel- 
atively short period of time. Well se- 
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cured bonds of electric power and light 
operating properties are certainly en- 
titled to a trustee’s consideration as an 
investment. 

Water companies are usually charac- 
terized by very stable revenues, and well 
secured liens on operating properties in 
this group deserve inclusion in a well 
rounded portfolio. Utilities manufac- 
turing and distributing artificial gas 
should be studied from the standpoint of 
the possible introduction of natural gas 
into the territory served as well as from 
a financial standpoint. 


Industrials and Real Estate Mortgages 


The scope of industrial bonds covers a 
wide variety of businesses. The stabil- 
ity and earning prospects of the parti- 
cular industry first need to be determined 
and then the relative position of the 
company within the industry. Compan- 
ies engaged in producing consumers 
goods generally enjoy more stable reven- 
ues than the producers goods industry. 
If an issue in the producers goods indus- 
try, as for example, heavy steel, is under 
consideration, a very conservative debt 
structure and an impressive current fi- 
nancial position are essential. 


Real estate mortgages on residential 
property, where the amount of the loan 
does not exceed 50% of the present val- 
ue, are an attractive form of trust in- 
vestment. Commercial banks are active 
in this field and can lend up to 65%. 
The Federal Housing Administration 
can authorize loans up to 80%. Building 
and loan associations are being supplied 
with funds for loan purposes by the Fed- 
eral Home Loan Bank. Insurance com- 
panies are actively competing. in this 
field. The principal problem in this in- 
vestment class is to obtain a sufficient 
number and amount of first class deeds 
of trust. 

Real estate bonds, on the other hand, 
are often an unsatisfactory form of trust 
investment. The security is frequently 
a one-purpose building (hotels, hospitals, 
etc.), complicating resale in event of 
foreclosure. Income and earning power 
fluctuate widely, and it is difficult to ap- 
praise future earnings prospects. It is 
difficult to obtain adequate information, 
and the rapid disintegration of buying 





TRUST COMPANIES 


interest with the first indication of 
trouble makes this class of bond relative- 
ly speculative. Generally speaking, real 
estate bonds probably suffered more se- 
verely than almost any other class of 
bond during the past depression. 


The Question of Equities 


There is a place in a well diversified 
and discretionary trust investment port- 
folio for the inclusion of a limited num- 
ber of preferred stocks. Yields on the 
classes of securities previously recom- 
mended for a trust portfolio are small, 
and the addition of a limited number of 
preferred stocks helps to swell the in- 
come. 


There are some corporations that have 
no bonds outstanding, that have a rela- 
tively small proportion of preferred 
stocks in the capital structure and that 
have maintained a long consecutive rec- 
ord of dividend payments on their com- 
mon stocks. Examples would include the 
preferred stocks of such companies as 
Monsanto, Du Pont, General Motors and 
certain of the American Telephone & 
Telegraph subsidiaries. 


Comparisons show that, while there 
are a few exceptions, the yield on stocks 
is not materially greater than the yield 
on high grade bonds over a period of 
time. While the yield on stocks is today 
higher than the yield on high grade 
bonds, the reverse was true in 1929. The 
undistributed profits tax will cause wide 
fluctuations in dividend rates in the fu- 
ture, and we should not count with as- 
surance upon the continuation of pres- 
ent stock yields. A quick decline in divi- 
dend rates can be safely predicted when 
the next depression occurs. The pur- 
chase of common stocks to obtain a yield 
higher than the yield on: high grade 
bonds is not likely to meet with much 
success if the stocks are held over a long 
period. 

The purchase of common stocks to re- 
coup losses sustained in other securities 
has some merit. Industrial common 
stocks, as illustrated by the Dow-Jones 
averages, have advanced from a low of 
approximately 43 in 1932 to a high of 
195 in 1937 and have since declined as 
low as 125. We are playing with a vio- 
lently fluctuating investment medium in 
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the purchase of common stocks. The suc- 
cess or failure of such a policy of re- 
couping losses through the purchase of 
stocks depends largely on the timing of 
the stock purchase and sale. 

A hedge against inflation is the argu- 
ment most frequently advanced in favor 
of the purchase of common stocks. Do 
we have any right to assume that a com- 
pany’s increased dollar earning power 
through inflation will not be at least par- 
tially offset by higher taxes, higher 
wages, the need of increased working 
capital to carry the rising cost of inven- 
tories or possible governmental regula- 
tion? 

The Government has powerful weap- 
ons at its disposal in preventing a run- 
away inflation. The experience of other 
countries has not demonstrated that the 
purchase of common stocks was entirely 
effective as a hedge against inflation. 

Trustees have been frequently criti- 
cized when they took speculative risks 
and failed to conserve principal, but I 
have yet to hear of court condemnation 
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of the failure of the trustee to conserve 
purchasing power if the dollar principal 
has been kept intact. Many trust insti- 
tutions do, however, include a limited 
percent of common stocks in their port- 
folios as a part of a diversified invest- 
ment policy, but this fluctuating propor- 
tion rarely exceeds 25% to 30%. 

If common stocks are purchased or 
held in a trust portfolio, they should cer- 
tainly be confined to stocks of the strong- 
est companies with a good record of past 
earnings and dividends. Diversificatiqn 
is important, and the investment unit 
should be smaller than in the case of 
bonds. The commitment should at least 
be reduced as the recovery cycle pro- 
gresses. Common stocks should not be 
included in a portfolio of a trust estate 
that is not able to assume the specula- 
tive risk factors involved. 

As investment problems become more 
complex, efficient research becomes more 
costly. We have to recognize this grow- 
ing cost in accepting new trust obliga- 
tions. We cannot economize beyond the 
level of adequate service because invest- 
ment research is a principal component 
in future growth. Trust business has 
been ‘growing rapidly. The machinery 
of research and supervision must equal 
the growth in performing the investment 
services that we freely advertise if we 
are to avoid creating additional trust 
problems for ourselves. 


I am also a pacifist, but I always have 


a club behind my back. 
Major-General Smedley D. Butler 
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Iowa’s Voluntary Code 


HE ‘Statement of Principles of Trust 

Institutions’ is made a part of the 
new Voluntary Banking Code for Iowa 
banking and trust institutions, recently 
formulated by the Banking analysis com- 
mittee of the state Association. Under 
the chairmanship of Frank Welch of 
Cedar Rapids, the committee has just 
completed revision of the old code of Fair 
Trade practices promulgated in August. 
1934, to carry out the state banking de- 
partment’s regulation regarding a sche- 
dule for service charges. 


The “Statement” is made a part of 
the new code, and the application of uni- 
form minimum charges for trust ser- 
vices provided as follows: 


(a) The Schedule of fees for “Trust 
Services” recommended by the 
Trust Division of the American 
Bankers Association as set forth 
in the pamphlet entitled “Guide to 
Trust Fees with Recommended 
Cost Accounting System” shall be 
the minimum fee charged by all 
institutions when rendering any 
of said services, whether or not 
the institution operates a regular- 
ly organized Trust Department. 


In connection with fees charged 
for Trust Services attention is di- 
rected to the fees prescribed for 
executorships, administratorships, 
guardianships, and the like, by 
Iowa Statutes; the Iowa Statu- 
tory rates of course will prevail 
with respect thereto. The same 
shall be true where such fees are 
fixed by the court. 


Jingle Bills 


By spraying molten steel on their bank- 
notes, the Swiss have discovered that the 
life of the bills is lengthened and the pro- 
tection against counterfeiting improved, ac- 
cording to reports received by the Depart- 
ment of Commerce. Henceforth paper 
money in Switzerland will jingle like coins. 





Developing Trust New Business 


Every Employee A Part-Time Trust Solicitor 


C. MERRILL SCHLOSSER 
Trust Officer, Camden Safe Deposit and Trust Company, Camden, N. J. 


BUSINESS psychologist has taught 

all who will listen that the average 
man or woman in business (and I presume 
banking is included) habitually uses only 10 
per cent of his or her maximum mental 
power. The average 90 per cent of mental 
ability that lies dormant stays that way for 
lack of information, lack of interest in the 
job, lack of energy or other matters that 
could be overcome. 

It seemed to us, a year ago, when we were 
considering ways and means for contacting 
more trust prospects, that this 90 per cent 
of dormant mental power was an interest- 
ing reservoir of possibilities, but we thought 
we knew that it had limited depth, and a 
very definite boundary, as far as applying 
otherwise occupied mental power to trust 
solicitation was concerned. 

Nevertheless, with the help of an outside 
advertising organization, we started a co- 
ordinated trust development program de- 
signed not only to interest our own organ- 
ization in securing new trust business, but 
to make cooperators out of attorneys and 
life underwriters. 

Our work with attorneys and underwrit- 
ers, which is proving exceptionally worth- 
while, is another story. It is our progress 
in making part-time trust solicitors out of 
general employees that concerns us here, 
and it has some surprising angles and re- 
sults. 

We found that it is first necessary to form 
some sort of contact with all employees, so 
we decided on personal letters sent at reg- 
ular intervals to every employee, regardless 
of rank or length of service. The wisdom 
_ in this decision will appear later. Our ad- 

vertising counsel showed us that it is nec- 
essary to give employees a good look at 
the general picture of the whole trust de- 
velopment program, so our first message 
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told them all that we were planning to do, 
and how we hoped to do it. Then, realizing 
that a little knowledge is usually dangerous 
where complete knowledge is needed, we 
made a rather lengthy memorandum about 
trust services a part of this first message. 
While this memorandum reminded everyone 
that qualified trust officers are the only ones 
who should discuss trust service details with 
outsiders, it highlighted the things our trust 
department can do for its clients and gave 
everyone a clearer idea of how trust ser- 
vices can be made helpful and who should 
use them. 


Succeeding messages carried on with in- 
side education on trust department func- 
tions, and every employee was given a pad 
on which he could write names, addresses 
and other pertinent information about those 
he considered prospects for trust services. 
The theme of all these messages was “ar- 
range a conference with a trust officer.” No 
employee was encouraged to try to actually 
close trust business, all were urged to put 
trust officers in contact with prospects. 


This attempt to tap the reservoir of dor- 
mant mental power has been in progress for 
ten months. Perhaps that is too brief a 
period to furnish us with any detailed final 
conclusions about its effectiveness, but it 
has already produced results that show 
which way the wind is blowing. Our ele- 
vator operator, who is one of our oldest em- 
ployees, recently overheard a woman whom 
he knew to be a commercial customer of 
the Bank, discussing the making of her will 
with a companion as they rode in‘his car. 
He tactfully suggested that she might dis- 
cuss wills with a trust officer who could 
give her complete information. She said 
she was too busy to go to the trust depart- 
ment, but the operator convinced her she 
should make the visit then and there. He 
brought her to the trust department and 
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she subsequently made a will naming the 
Bank as executor. 


One of our floor guards recently asked 
our regular trust solicitor about certain 
phases of estate administration in New Jer- 
sey. He said that he had a friend who 
owns several large greenhouses who had 
discussed this subject with him, The guard 
made arrangements for our solicitor to call 
on his friend and another prime trust pros- 
pect was added to our list. 


We are learning that the rules that gen- 
erally apply to all educational efforts bring 
results in trust solicitation. We have sold 
our own organization on its Institution and 
what it can do for trust clients; we have 
pointed out the neglected opportunities for 
trust services that abound everywhere, and 
we’ve told our staff how to help create busi- 
ness from these opportunities. - We’ve been 
careful to give employees full credit for all 
leads that they originate; we keep every 
employee informed about our progress 
with every person he refers to us by send- 
ing him or her a duplicate report of each 
interview and piece of business. Every 
report states, “This business originated by 
Mr. Blank, blank department,” so every of- 
ficer knows which employees are cooperat- 
ing to the best advantage. 


Our full-time trust solicitor says, “We 
are now getting better cooperation through- 
out the Bank, and I am constantly receiv- 
ing names of prospects from every depart- 
ment.” 


There is one thing that we haven’t 
learned. We thought we knew the approxi- 
mate depth and width of the reservoir of 
dormant mental power, but experiences in 
the last ten months have proven that we 
had no conception of its true size, and that 
we haven’t yet seen its full potential pos- 
sibilities. We are now certain that a care- 
fully planned coordinated program, embrac- 
ing skillfully developed contacts with every 
group that can influence trust business our 
way, is helping us make the most satisfac- 
tory progress in trust department growth. 


The Rhode Island Hospital National 
Bank advertises their travel services in 
the following reproduction. Note the 
mention of their radio program at the 
bottom of the ad. Although no trust 
services are offered this is an excellent 
illustration of what could be done for 
agency and custodian accounts. 
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WHERE FEBRUARY DAYS 
ARE LIKE 


Days in Jans 





Tr you are thinking of turning your beck on 
New England's wintry skies, and heading for 
warmer climes, there's a wide choice of delightful 

to go—many within easy reach 


Today, traveling by air, Cali torus i hardly 
more than a night away. Florida i one 
night out of New York by train ‘And Bermuda, 
Nassau and the West Indies are within short 
sailing distance. To these sunlit vacation lands 
there are regularly scheduled cruises lasting 


Mediterranean countries. The sight seeing pro 
grams on these cruises are far better than in any 


period in recent years 


No matter where you go you will, of course. 
need to take travel funds with you. Travelers’ 
Cheques, especially on short trips, are ideal— 
always sale to carry, easy to cash anywhere 

But if you're to be gone for a month or two, a 
Letter of Credit in addition may be just the thing 

Whatever your needs,—Travelers’ Cheques, a 
Letter of Credit, or both—this bank can not 
only supply them but is prepared to make heip(ul 
suggestions about your trip as well 


from $ to 19 days—many much more moderate 
in cost than perhaps you imagine 
‘Then there are the longer cruises to the 


ry 
[™ Rhode Island 


Pawtucket — Providence — Woonsocket 








Tune in on PHILADELPHIA ORCHESTRA — WEAN, Mondey nights, 9 10 10 o'clock 


The two following reproductions were 
used by the Camden Safe Deposit and 
Trust Company, Camden, N. J., in recent 
newspaper advertisement. 


“pome Day I'll 
Revise My Will... 


You have perhaps said 
this to yourself many times since your Will 
was first written. But in all likelihood, due to 
the pressure of business or other activities, 
this document still remains unchanged. 


If your Will has not been reviewed recently, 
an examination of its provisions now may 
suggest vitally important changes in your 
estate plans to conform with new conditions. 
When these changes have been decided 
upon, your next step should be to enlist the 
aid of your attorney in revising your Will. 


Our long experience in problems of estate 
administration can be of distinct value in 
connection with the transfer and distribution 
of your property. As a result of this experi- 
ence, we may be able to offer constructive 
suggestions to you and your attorney designed 
to make your estate plans fully effective. 
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"Shirt Sleeves to 


Shirt Sleeves in 


Three Generations’ 


S. goes the old adage. And there 
is a lot of truth in it, as the inexperience of 
those who have inherited wealth has proved. 


An important part of this Company’s trust 
service is devoted to the conservation of 
estates for the benefit of heirs and benefici- 
aries. Our experience has shown that the use 
of trusts under Will can be instrumental in 
eliminating, or at least minimizing, many of 
the losses that cause depletion of estates. 


Upon request, an officer of our Trust Depart- 
ment will be glad to cooperate with you and 
your attorney in figuring the transfer costs of 
your estate. Various methods will be recom- 
mended, from which one may be selected 
that will be especially suited to your needs. 


CAMDEN SAFE 


DEPOSIT & TRUST COMPANY 


Broadway & Walnut St. Broadway & Market St. 2614 Federal St 
CAMDEN 
Care MAY GLOUCESTER 


Member Federal Reserve System and Federal Deposit Insurance Corp. 
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The Royal Trust Company, Montreal, is 
unafraid of trying the new and unusual type 
of advertising. The accompanying repro- 
duction, “A Tale of Two Wills,” employs 
the use of the silhouette treatment in lay- 
out, and an attractive piece it is too. Mr. 
A. L. MacLachlan of the Trust Company’s 
agency informs us that as far as they know 
they are the first to use such a layout for 
trust advertising in Canada. As far as we 
know they are the first trust company to 
use it anywhere. 

The Royal Bank of Canada has recently 
used ads of the cartoon variety. These ap- 
peared mainly in hockey programs and uni- 
versity student publications. Mr. J. C. Nel- 
son of the bank feels that a dignified insti- 
tution, such as a bank, can unbend in its 
advertising even to the extent of being hu- 
morous. People attending sport events and 
readers of student publications are not seek- 
ing the serious topics. They are on the 
other hand out for amusement and adver- 
tising keyed to the spirit should make a 
good blender. 


“A's” will named his 
widow sole executrix 


Wishing to take a trip abroad, Mrs. “A” 
mortgaged some of the property to raise 
the necessary funds. The process was so 
simple she repeated it again and again— 
to buy a car, to pay off her charge accounts, 
to protect her brokerage account. Soon 
her affairs were in such a tangle it was 
difficult to tell whether the market value 
of the real estate exceeded the amount of 
the mortgages and unpaid interest or not 
Mrs. “A” was forced to move to a very 
cheap neighbourhood ...she finds it diffi- 
cult to make ends meet on the pittance 
she must live on now. 


Mr. “A” and Mr. **B’’ died about the 
same time They left property of 
approximately equal value consisting 
largely of real estate. This is the story 
of what happened 


“B" appointed a 
trust company executor 


No such disaster has overtaken Mr. “B's” 
family The property he accumulated 
during his lifetime remains free and un- 
encumbered, as he himself would have 
kept it. There have been many friendly, 
informal conferences between the Estates 
Officer and ‘B's’ widow and daughter 
regarding the management of the ‘prop- 
erty. Sales are being made and leases 
arranged. Mrs. “B’ and her daughter now 
enjoy a comfortable income and free- 
dom from worry, They acknowledge Mr. 
B's’ wisdom in appointing a_trust com- 
pany his executor. 


* * * 


When you are having your will drawn or revised by your lawyer or notary, consider care- 
fully the qualifications of your executor. The long experience, broad business contacts 
and financial responsibility of The Royal Trust Company can be placed at your disposal 
by appointing us your executor, or co-executor with your wife, a relative or friend. 


Our charges are reasonable and no fee 
whatever is payable until the time comes 
for us to act. Then the small charge is 
often saved many times over through the 
avoidance of mistakes and delays. Consult 
one of our officers. 


The Fiduciary Trust Company of New 
York employs a phrase from a well 
known fairy story, which carries a deep- 
er meaning when isolated. The follow- 
ing is a reproduction from a New York 
newspaper advertisement. 





“Here, you see,” said the Red Queen, 


“it takes all the running you can do 


“to keep in the same place.” 


As Alice ran through Looking- 
Glass Land with the Red Queen, 
she was puzzled by the amount 
of effort she had to expend in try- 
wg “to keep in the same place ” 

No less concerned are many 
men and women over the amount 
of thought and work they have had 
to devote in recent years to the 
task of conserving their mvested 
wealth—trying to keep it “in the 
same place.” 

During these years. increasing 
taxation, monetary changes, inven- 
von, and other forces have con- 
stantly been affecting mvested 
wealth They have intensified the 
task of trying to keer tin the same 


Lewis Carroll 


place” and there is no indication 
of an easier course in the future. 

For those who cannot devote 
the necessary time and work to this 
task, the Fiduciary Trust Company 
provides an organization which 
Specializes in endeavoring to con- 
serve invested wealth. It brings to 
the management of clients’ funds 
continuing supervision, research and 
initiative—the will to act when 
action appears advisable. 

In acting as executor and trustee, 
the same character of management 
continues when the will contains 
appropriate clauses. Concerning 
these, advance consultation with 


the Trust Company is desirable, 


FIDUCIARY TRUST COMPANY 


OF NEW YORK 


l! Carmen 1900 
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Relations With Co-Trustees 


Practical and Administrative Problems 


PAUL C. BUTCHER 


Trust Officer, Continental Illinois National Bank and Trust 
Company of Chicago, Illinois 


This is the sixth in the series of 1937 trust major theses of the 
Graduate School of Banking being published in substance by Trust 


Companies Magazine. 


The subject matter is primarily a discussion of the 


practical administrative aspects of the relationship between the corporate 
trustee and its individual co-trustee(s).—Editor’s Note 


N one mid-western city, as an exam- 
ple of the prevalence of the practice 
of naming individual co-trustees with 
corporate trust institutions, an analysis 
of some fifteen hundred trust accounts, 
for the purpose of determining the per- 
centage of accounts where one or more 
individual co-trustees were acting with 
the corporate trustee, showed the fol- 
lowing: 
Approximate percentage 
per hundred accounts. 
Trusts Trusts 
under under 
Will Agreement 
Trust company sole 
trustee 6% 
One individual co-trustee 9.2% 
Two individual co-trustees 4% 
Three individual co- 
trustees —...___.__..._ 1.08% 
More than three in- 
dividual co-trustees 


34% 
6% 
2% 


06% 


.. 02% .003 % 


Most of the administrative and prac- 
tical problems of joint trustee relation- 
ships grow out of the fact that the co- 
trustees hold as joint tenants. The 
duties, powers, responsibilities and lia- 
bilities, in the absence of special pro- 
visions in trust instruments, are joint. 
A number of states have recognized the 
changed conditions which have led to 
the appointment of corporate trust insti- 
tutions with individual co-trustees and 
have taken cognizance, either by decision 
or statute, of problems raised, especially 
with reference to the delegation of min- 
isterial duties to corporate trustees, such 
as the safekeeping of the securities, sign- 


ing of checks, retention of cash, general 
oversight of properties, etc. Some states 
have also passed statutes providing that 
when there are more than two trustees 
the majority may act. 

Administrative problems of co-trustee- 
ship arise also by reason of the lack of 
appreciation on the part of testators, 
trustors and attorneys of the necessity 
of setting forth in wills and trust instru- 
ments the definite and respective duties, 
powers and responsibilities of the indivi- 
dual and/or the corporate trustee(s). 


Advantages of Individual Co-Trustee 


It is not entirely a selfish viewpoint of 
a large number of trust officials with 
whom I have talked that they are of the 
opinion the appointment of individuals 
as co-trustees with corporate trust insti- 
tutions should be made and encouraged 
only when such an appointment contri- 
butes materially to the efficient admin- 
istration of the trust estate and to the 
satisfactory solution of some_ special 
trust estate problems which require 
specialized knowledge. Most of them 
recognize both the advantages and dis- 
advantages of the co-trustee relationship 
and in the majority of cases feel that 
institutions will continue accepting in- 
dividuals as co-trustees. The following 
are some of the reasons which have been 
adduced to justify their conclusions. 


(1) Trust companies generally have 
not convinced all men of substance that 
they can handle an estate, either as exe- 
cutor or trustee, without the aid of some 
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individual who had the complete confi- 
dence of the testator. 

(2) A prospective testator or trustor 
is fundamentally loyal to his own family 
and sometimes feels that the appointment 
of a corporate executor or trustee with- 
out some individual member of his fam- 
ily being joined as co-trustee is a re- 
flection on the business ability of the indi- 
vidual member of his family. 

(3) Testators have to be convinced 
that a corporate trustee can either do a 
better job than some member of his fam- 
ily or that the corporate trustee can be 
of some positive advantage in acting with 
some member of his family. As a matter 
of fact, corporate trustees have used, and 
will probably continue to use, as a device 
for mitigating and overcoming this 
natural desire of a testator to name one 
of his own family as sole trustee, a com- 
promise arrangement of being joined to 
some individual as co-trustee. 

(4) It is the feeling of a number of 
trust men that testators and trustors will 
continue to name business associates or 
other individuals in order to obtain 
specialized knowledge and ability in the 
administration of their trusts. 

Cold Grey Stones 

(5) Corporate trust institutions have 
not as yet convinced all prospective 
testators that they are not cold, imper- 
sonal business organizations. Quite as of- 
ten as not, the joining of an individual 
trustee with a corporate trust institution 
represents a testator’s desire to offset 
this alleged defect in the corporate trust 
administration of estates and trusts. 

(6) In some jurisdictions, especially 
those states which have statutory fees 
and statutory methods for dividing fees 
among co-trustees, a frequent motive of 
trustors or testators naming an indivi- 
dual co-trustee will be to obtain a divi- 
sion of the trustee’s fees. Until corpo- 
rate trustees refuse to accept trust busi- 
ness unless they are sufficiently compen- 
sated for services rendered, or until the 
laws are changed, this practice will un- 
doubtedly be one of the reasons for nam- 
ing individual co-trustees with corporate 
trust institutions. 

(7) One of the most frequent reasons 
for the appointment of an individual as 
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Nothing to Sell 
but Service 


The oldest trust company in Maryland 
—which has always specialized in the 
management of estates exclusively— 
renders the highest possible degree of 


service in every trust capacity. 


Sate Beposit 


(and Tus Wo. . 


(or i= 7.4 Oe we BW, £0) - 8 2 uaeD, 
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GEORGE C. CUTLER, President 


a co-trustee arises from the desire of a 
testator to bring some member of his 
family into contact with actual trust ad- 


ministration, bankers and trust men. 
This is a praise-worthy motive but, as 
most trust men know, is usually prac- 
tically and economically unsound. Unless 
the family member has something to 
bring to the administration of the trust, 
he may often become a hindrance to its 
administration. 

(8) Infrequently testators will name 
individuals as co-trustees with corporate 
trust institutions for the purpose of pro- 
viding an individual with a job. 

(9) Not infrequently appointments 
of individual co-trustees are made for the 
purpose of having individual representa- 
tion on boards of directors or for the 
purpose of having an individual repre- 
sent substantial blocks of close-held cor- 
poration stock—either in the liquidation 
of such blocks of stock over a period of 
time or as representative of the trust 
estate in the business. 

(10) Corporate trustees are going to 
be named trustees of the estates of de- 
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cedents by testators that have every con- 
fidence in them, and attorneys for testa- 
tors are going to be named with the cor- 
porate trustee as individual co-trustees. 
This is often an advantageous arrange- 
ment because of the specific knowledge 
of the attorneys either of legal situations 
existent at the time of the death of the 
testator or for the purpose of having him 
available as a co-trustee in the event that 
anticipated or possible legal complica- 
tions may later develop. It has been 
found by a number of trust men in con- 
nection with large estates where compli- 
cated tax situations exist, attorneys who 
have acted as tax advisors to testators 
during their lifetime have often been 
named because of their knowledge of the 
past practice of the individual in con- 
nection with his income tax matters. 


Taking Testator’s Place 


(11) Individual co-trustees will, in all 
probability, be named with corporate 
trust institutions in those cases where 
the testator has been joined during his 
life in the administration of some im- 


portant trust asset and where, for all 


intents and purposes, the corporate 
trustee merely steps into the shoes of the 
decedent. 

(12) Corporate trust institutions can 
not afford to ignore the possibilities of 
the individual co-trustee as a prospect 
for trust business. Very often the testa- 
tor names a business associate or man of 
means as the individual co-trustee and 
I suspect that corporate trust institutions 
will in the future, as in the past, wel- 
come the association of influential and 
well-connected business men as the co- 
trustees in the administration of estates. 


Disadvantages of Individual Co-Trustees 


It seems to me that inasmuch as cor- 
porate trust institutions must depend 
upon the confidence which they can build 
up with prospective testators, that any 
device which promotes such confidence 
is an advantage to the corporate trustee. 
If confidence can be gained by the ap- 
pointment of an individual as co-trustee, 
should corporate trustees object stren- 
uously to such appointment? 
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A definite delineation of the respective 
duties of the corporate trustee and the 
individual trustee will:go far toward 
solving the administrative problems of 
co-trusteeship. Often the will or trust 
instrument is silent and in the absence 
of a statute the corporate trustee pro- 
tects itself only on the assumption that 
its duties, powers, responsibilities and 
liabilities are jointly shared with the 
individual trustees and insists that they 
join in all save ministerial acts in con- 
nection with trust administration. 

Generally speaking, the inactive indi- 
vidual co-trustee, by his failure to real- 
ize that the trustees’ liabilities and pow- 
ers are joint, places the corporate trustee 
at a disadvantage in the administration 
of the trust. Usually he brings little in 
the way of experience and knowledge to 
the aid of the corporate trustee. By the 
individual’s failure to take his duties 
seriously, possible surcharges of the 
trustees may be incurred. 

Probably the greatest disadvantage of 
the inactive individual co-trustee that 
trust institutions have found lies with 
respect to the investment of trust funds. 
Loss of time in obtaining approvals 
results in the loss of markets, inability 
of the corporate trustee to tender bonds 
for sinking fund purposes, take advan- 
tage of stock subscriptions and perform 
those duties with respect to investments 
which, were it the sole trustee, would be 
performed without delay. 


Honoring The Executrix 


The testator’s widow who is appointed 
under the will as individual co-trustee, 
though complimented by the testator and 
so appointed for sentimental reasons, 
may through lack of business training 
and experience, bring little of value to 
the co-trustee relationship. In the ma- 
jority of cases she probably never in- 
tends to take the duties of her office ser- 
iously. The duty and necessity of the 
corporate trustee in explaining the prob- 
lems of trust administration and invest- 
ments to her and obtaining her consent 
to sales and investments, is in no wise re- 
duced or lessened by reason of her ex- 
pressed or unexpressed wishes against 
consultation with her. 
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The over-active and officious individ- 
ual co-trustee usually brings little in the 
way of real knowledge and experience 
to the aid of the corporate trustee. He is 
often a relative of the testator who ex- 
hibits partiality to the beneficiary for 
life or to the remainderman; is often 
opinionated on the question of invest- 
ments and will not consent to the sale 
of improper trust investments because 
of some prejudice or preference and/or 
will consent to their sale only if rein- 
vestments are made in particular secur- 
ities which have his approval. Very often 
the overactive individual co-trustee is an 
amateur economist or “market guesser” 
who gives the corporate trustee no little 
worry with his views and theories on 
market trends. 


The gravest danger of the appointment 
of two or more individual co-trustees to 
act with the corporate trustee in such 
states as have statutes providing that 
the acts of the majority of the trustees 
shall prevail, especially if such individual 
co-trustees are opinionated, lies, of 
course, in having the individual trustees 
out-vote the corporate trustee in some 
important situation. This may force the 
corporate trustee to go to court to estab- 
lish its position, to resign. 


Then there is the danger of the over- 
active pseudo-expert who, by his advice 
and counsel on matters connected with the 
trust estate in which he is presumed to 
have expert knowledge and for which 
purpose he was ostensibly appointed, may 
lead the corporate trustee into a suit 
for surcharge. 


All of the foregoing disadvantages in- 
herent in the appointment of an individ- 
ual co-trustee are in addition to the usual 
standard limitations of any individual 
co-trustee, that is to say, the individual 
may die, become incapacitated or senile, 
become ill, inaccessible and refuse to act, 
thus in all cases defeating the intent of 
the testator or trustor and costing the 
trust estate money. 


In 1936, Trust Companies Magazine 
sent a questionnaire to trust companies 
all over the United States for the pur- 
pose of determining conditions under 
which appointment of individuals as co- 
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fiduciaries with trust institutions was 
beneficial. [These replies, which were 
reported in the July 1936 issue, appear 
in an Appendix to the thesis.] 


Administrative Problems of Co-Trusteeship 


When the individual co-trustee is 
inactive, the corporate trustee, realiz- 
ing the joint nature of the relationship, 
slows up the administration of the trust 
estate, waiting for action by its co- 
trustee. When the individual co-trustee 
is overactive or assumes responsibilities 
beyond the exigencies of the case, the 
corporate trustee may find itself not only 
placed in an embarrassing position but 
may actually find itself made subject to 
surcharge. 

It is probable in theory that trust in- 
stitutions should refuse to accept ap- 
pointments of co-trustees unless the 
powers, duties and responsibilities of the - 
respective trustees are set forth in the 
trust instrument. A very definite de- 
marcation of the respective duties of the 
corporate trustee and the individual co- 
trustee will go a long way toward solv- 
ing administration problems of co- 
trusteeship. 


Compensation 


While most jurisdictions now provide 
either by statute or by decisions the 
bases of trustee compensation and the 
division between co-trustees of what- 
ever fees are proper, it seems very few 
courts have given much consideration 
to the equitable basis for compensa- 
tion of trustees when a corporate trus- 
tee acts with one or more individual 
co-trustees. 

In such cases, the corporate trustee 
being the principal and generally the 
responsible trustee, has custody of the 
trust property, initiates purchases and 
sales of securities and does the collect- 
ing of income and principal and ac- 
counting therefor. The corporate trus- 
tee generally performs the same duties 
for a trust estate as it would were it 
the sole trustee. The corporate trus- 
tee, in addition, must consult with its 
co-trustee(s) on all sales or purchases 
of securities and property and on all 
matters of policy in connection with 
the trust estate. 
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The work of a corporate trustee, by 
reason of being joined to individual 
co-trustees, is measurably increased 
with the appointment of one co-trustee. 
Of course the appointment of each ad- 
ditional co-trustee brings added work, 
responsibility and chance for surcharge 
for unintentional breaches of trust. 


Increase Rather Than Split Fee 


Is it logical, if the foregoing is true, 
that “one” commission should be appor- 
tioned in any manner between the cor- 
porate trustee and its individual co- 
trustees? Is it not more logical that the 
usual compensation of a corporate trustee 
for acting as trustee should be increased 
by reason of the appointment of co- 
trustee(s)? Should not the trustor or 
testator pay for the luxury of more 
than one trustee by not only addition- 
ally compensating the corporate trustee 
for the extra work involved but also by 
providing a separate compensation for 
the individual co-trustee? These fac- 
tors should be kept in mind at the time 
a trust officer consults with a prospec- 
tive testator or trustor so that adequate 
provision can be made in the instru- 
ment. 

To the best of my knowledge, no 
adequate system of cost analysis has 
ever been worked out to show the fol- 
lowing factors: 

(1) The actual amount of additional 
work, letter writing, conferences, in- 
vestment service, statements and gen- 
eral administrative overhead involved 
in connection with the trust estate 
where there are one or more individual 
co-trustees. 

(2) Ido not believe any attempt has 
been made, nor does it seem possible 
that any kind of a uniform base can be 
worked out to arrive at the proportion 
of any given trustee’s fee which should 
go to the individual co-trustee. 


Advertising for Co-fiduciary 


The Vice-President of one of our 
large mid-western trust companies be- 
lieves that a number of testators would 
never consider the appointment of a 
corporate trustee at all unless an in- 
dividual is first appointed. His insti- 
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tution has, therefore, advertised under 
which conditions a testator may receive 
the double benefit of an individual trus- 
tee’s intimate acquaintance with the 
testator’s business and family affairs, 
his personal loyalty to the testator’s 
family, with the permanence, respon- 
sibility and impersonal judgment of the 
corporate trustee. 


An article published in the Publicity 
Bulletin of the Trust Division of the 
American Bankers Association in April 
1930, on the subject, “Should Co-Execu- 
torships Be Invited Through Advertis- 
ing?”, gives opinions of several trust 
and advertising men in different cities 
with regard to the question of adver- 
tising for individual co-executors. 
Many of the points made in this article 
apply with equal force to co-trustee- 
ships. The head of the advertising de- 
partment of one of the large eastern 
trust companies stated that twenty 
years ago his company had refused to 
act with co-executors, but now (1930) 
they are making frank appeals for them 
in newspapers and other advertise- 
ments. On the other hand, the officer 
in charge of the trust advertising de- 
partment of a New York trust company 
expresses the arguments for and 
against advertising for co-executors in 
such an apt manner that his remarks 
bear quoting. 

“In New York State fees in estates 
less than $100,000 must be split by co- 
executors. In the great majority of 
cases the corporate executor does about 
99% of the work. The individual does 
practically nothing but affix his signa- 
ture to papers that have been prepared 
for him. We are not afraid of hard 
work; we are not out for the almighty 
dollar alone; and we do many things as 
a matter of course which are entirely 
removed from financial consideration. 
But after all, trust service is a business. 
Our overhead expense is a staggering 
sum. It strikes us as poor judgment to 
advertise for business which is more 
than likely to be unprofitable.” 


A Practical Objection 


“Your main objection is the practical 
one of fees?” 

“Yes. There is, of course, some de- 
lay at times in getting papers executed, 
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because individuals are not going to 
hang around the bank on the chance 
that they might be needed. But these 
are annoyances that could be put up with 
if they were the worst. On the whole, 
we have found the co-executor willing to 
co-operate.” 

“Do you ever suggest the inclusion of 
an individual to a client who is making 
his will?” 

“Occasionally we do. When the family 
is large and scattered everywhere, when 
some one person has intimate knowledge 
of a business or private holdings, we 
sometimes feel that a co-relationship 
would be actually helpful. On the other 
hand, when we believe that the naming 
of a wife or relative is merely one of 
sentiment, then we try to convince the 
testator that he is leaving a burden of 
responsibility instead of an honorary 
position,” 


Further Possibilities 


Let me point out some additional pos- 
sibilities inherent in this relationship: 


(1) There is the problem of the 
widow who is appointed co-trustee and 
who has an annuity out of income or 
principal of the trust estate, the income 
from which trust is not sufficient to 
pay her in full. She is interested in 
reserving until the last the sale of 
those securities which pay the largest 
income, whereas the corporate trustee 
may believe them to be the first secur- 
ities that should be sold. 


(2) There is the widow who is ap- 
pointed co-trustee of a wasting trust 
or of a discretionary trust, where she 
is to obtain payments out of the corpus 
or principal, as benefits her needs in 
the judgment of the trustees. Cannot 
one conceive of the endless possibilities 
of the corporate trustee justifying to 
her the limitation on payments out of 
corpus? 

(3) There are some individual co- 
trustees who, through an excess of cau- 
tion, question every suggestion made by 
the corporate trustee, thus impeding the 
efficient administration of the trust es- 
tate. 

(4) There is the individual co-trustee 
who is not only suspicious but is actively 
antagonistic to the corporate trustee. It 
is not unusual for situations of this kind 
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to result in the ultimate resignation of 
the corporate trustee. Prospective testa- 
tors must be educated that trusteeship 
is built on confidence and such confidence 
should be mutual between the settlor and - 
the trustee and that it is against his own 
best interests to appoint an individual 
co-trustee when such individual is or is 
likely to become antagonistic to the cor- 
porate trustee. 

(5) Sometimes a testator appoints 
either the remainderman or the tenant 
for life as individual co-trustee. It re- 
quires little imagination to conceive of a 
situation whereby the appointment of one 
might lead him to assume a position to 
the disadvantage of the other. 

(6) A situation fraught with possi- 
bilities of disagreement is the case where 
the individual co-trustee was the ex- 
ecutor of the estate. In such cases the 
duties devolving upon the corporate 
trustee—checking out the inventory and 
final account; ascertaining the trust 
estate and the income on the clear net 
residue; settling questions of amounts of 
income due the respective beneficiaries— 
are all questions which are possible 
sources of unfriendly relations with the 
individual co-trustee. 

(7) One of the gravest sources of po- 
tential surcharge to the corporate trustee 
lies in those cases where an individual 
co-trustee is appointed by the testator 
to do some specific technical job in con- 
junction with the corporate trustee. In 
these cases, unless the corporate trustee 
fortifies itself with adequate knowledge, 
it is possible it may be misled into er- 
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rors of judgment by relying too com- 
pletely on the judgment of its co-trustee. 


The individual who is expert in his 
particular field and who brings to the 
administration of the trust estate a real 
experience and a lively desire to co- 
operate is a joy to the corporate trustee 
and to such an individual the corporate 
trustee never begrudges its time nor the 
additional work involved by reason of 
the appointment. The corporate trustee 
feels, in connection with such appoint- 
ments, that the co-trustee is an asset 
helping it to escape any possible errors 
in judgment or breaches of trust. 


[The second part of this thesis is con- 
cerned with “Legal Aspects of Co-Trus- 
teeship”, and covers such points as pow- 
ers, liability for acts of co-trustee, con- 
tribution of indemnity, and compensa- 
tion.] 


North Carolina and Maryland 
Bankers to Hold Convention 
Cruises 


Two state banking conventions are 
scheduled to be held aboard the S. S, Re- 
liance on cruises to Bermuda and Nassau 
and Havana respectively. 

The North Carolina bankers will sail from 
New York on June 18, and leave Norfolk on 
June 19. The return is scheduled for June 
26 at Norfolk. The ship will arrive in Nas- 
sau on June 21 and leave the same evening. 
The night of June 22 and June 23 will be 
spent in Havana, embarking from that port 
at 6 p.m. on June 23. 

This is the second convention cruise held 
by the North Carolina Bankers and indica- 
tions point to a .much larger attendance 
than the 1936 cruise, which was termed 
“highly successful.” 


The Maryland Bankers Association will 
leave New York on May 27 for a five day 
cruise to Bermuda, returning on June 2. 
The ship docks in Bermuda on May 30 and 
leaves on May 31. The convention ses- 
sions will be held at sea on May 28 and 
June 1. 


The S. S. Reliance is equipped for all 
types of entertainment. The ship contains 
an upper deck built-in- tile swimming pool, 
tennis court, gymnasium, indoor and out- 
door dance floors, and talking pictures. 
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The Role of Business Insurance 


As business has increased in complexity 
the importance of the business leader has 
increased proportionally, said Leon G. Si- 
mon in a recent address before the Boston 
Life Insurance and Trust Council. Finding 
ways and means, he continued, to absorb 
and minimize the loss of leaders has become 
a major problem of modern management. 
It is Mr. Simon’s belief that the proper solu- 
tion to this problem is in the form of Busi- 
ness Insurance. 

- Mr. Simon is one of the country’s leading 
personal insurance producers. He is an au- 
thority on business insurance. 

“The new national philosophy that the 
burdens of the cost of government must be 
paid by those who have the means to pay 
the cost rests upon those who can, not neces- 
sarily those who should pay”, he said. 


Commenting on the business insurance 
trust problem, Mr. Simon said “An over- 
whelming majority of business trusts are 
not technically involved. The trustee is the 
financial policeman empowered by law to 
carry out the intentions of the maker of 
the trust. Remember,” he cautioned, “the 
lawyer is a word mechanic and needs the 
cooperation of the life underwriter and the 
trust officer to avoid undesirable legal en- 
tanglements in trusts.” 


“An irrevocable trust is no excuse for es- 
cape from taxation”, is his thought and “it 
is better to pay a small tax on the premium 
while living than on the principal at death.” 

“Business insurance not only creates 
credit,” he declared, “it also acts as a shock 
absorber when credit stability is threat- 
ened.” 


—O 


Banking Begins With Thrift 


The significance of present economic 
trends in America and widened opportuni- 
ties for banking institutions in the field of 
public relations are dealt with in a survey 
report entitled “Where the Science of 
Banking Begins” released recently by the 
Financial Advertisers Association. 

The report develops the theory that thrift 
in its largest sense lies at the basis of re- 
covery and prosperity. 


—h— - —efo— —-sfe— 


The morale of an organization is not built 
from the bottom up—it filters from the top 


down. 
—F. W. Nichol. 





Wills of the Month 


Harvey S. Firestone 
Tire Manufacturer 


Harvey S. Firestone, chairman of the 
board of the Firestone Tire and Rubber 
Company, named the Cleveland Trust Com- 
pany, Ohio, executor of his estate. 

Mr. Firestone, the son of a prosperous 
farmer, received his education at common 
school and a short term at a business col- 
lege. When Mr. Firestone started his rub- 
ber factory he had a staff of ten employees 
and an output of twelve tires daily. In re- 
cent years his company employed 15,000 
men, had annual sales of $15,000,000 and a 
capacity for 80,000 tires daily. 

The growth of the Firestone Tire and 
Rubber Company was the result of the work 
of one man. Of the 1,897,000 shares of 
common stock of the company, Mr. Fire- 
stone and two of his sons owned about 
315,000 shares. Other members of his fam- 
ily were understood to own substantial 
blocks either outright or in frust. 


For many years Mr. Firestone, Mr. Ford 
and Mr. Edison were intimate friends. All 
were famous for their scientific and com- 
mercial exploits. All had common tastes 
but no public account of their holding a 
business conference has been discovered. 


Sir Douglas Hazen 
Supreme Court Justice 


Sir Douglas Hazen named The Maritime 
Trust Company, St. John, New Brunswick, 
Canada, in his will as co-executor of his es- 
tate. 


Sir Douglas’ public career of more than 
half a century, which ended in 1935 with 
his resignation as Chief Justice of the New 
Brunswick Supreme Court, was outstanding 
in Eastern Canada. He was successively 
Mayor of Fredericton, Premier of New 
Brunswick, Minister of Marine, Fisheries 
and Naval Affairs in the Dominion govern- 
ment, and Chief Justice since 1917. 

Justice Hazen was a member of the New 
Brunswick Legislature and the House of 
Commons for twenty-six years. In 1916 
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he was a member of the Imperial War 
Council. Sir Douglas was formerly regis- 
trar of the University of New Brunswick 
and at one time was president of the New 
Brunswick Barrister’s Society. 


William C. Peet 
Electrical Engineer 


William C. Peet, electrical engineer named 
the Chase National Bank of New York City 
as executor of his estate. 

Mr. Peet was educated at Massachusetts 
Institute of Technology and at Heidelberg 
and Darmstadt in Germany. He entered 
business in Germany in 1895 as a contrac- 
tion engineer assuming supervision of all 
electrical work at the Bavarian exposition 
in Nuemberg. Returning to the United 
States in 1897 he entered the laboratories 
of the American Telegraph and Telephone 
Company. In 1902 he entered business for 
himself in New York City. 

He was elected secretary of the Associa- 
tion of Electrical Contractors of New York 
City in 1902, later serving as its president. 
He was elected president of the National 
Association of Electrical Contractors and 
Dealers in 1918 for a period of three years. 


Francis Russell Hart 
Diplomat and Business Executive 


Francis Russell Hart, president of the 
United Fruit Company, named the Old Col- 
ony Trust Company, Boston, as executor 
and trustee of his estate. 

Mr. Hart was in the consular service in 
Columbia, serving first as vice consul and 
later as counsel from 1908 to 1919. Be- 
ing an engineer he became interested in 
both the technological and financial aspects 
of railway building in South and Central 
America and in parts of the West Indies. 
He served as general manager and vice 
president of the Carlagena-Magdalena Rail- 
way for five years and as president of the 
line for three. 

He became president of the United Fruit 
Company in 1933 and served at various 
times as chairman of the corporation’s fi- 
nance committee. 
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William Graves 
Lawyer 


The Wachovia Bank and Trust Company, 
Winston-Salem, N. C., qualified at the re- 
quest of the widow and other relatives, as 
administrator of the estate of William 
Graves. 

Mr. Graves was co-counsel for Libby Hol- 
man during her fight for a share in the es- 
tate of her husband, Z. Smith Reynolds, 
tobacco heir, for herself and son. Through 
Messrs. Graves and Benet Polikoff’s ef- 
fort, Miss Holman received $750,000 and 
her son 25 per cent of the estate, an amount 
estimated at $6,000,000. Two years ago the 
court awarded Messrs. Graves and Polikoff 
counsel fees of $1,000,000 for represent- 
ing the pair in civil action over the estate. 

Mr. Graves was an outstanding criminal 
lawyer also and it was through this ac- 
complishment that he became associated in 
the above case. 


Isadore Goldstein 
Opthalmic Surgeon 


Dr. Isadore Goldstein devised a technique 
for relieving excessive protrusion of the eye 
in exophthalmic goiter. He developed a 
method for reconstruction of the eye socket 
so as to retain an artificial eye. Along with 
Dr. Carlston Simon he originated a system 
of criminal identification through mapping 
the retinal pattern of the eye. 

He organized the Opthalmology De- 
partment of the Hebrew Department of the 
Hebrew University in Palestine, passing 
considerable time there in this activity. He 
was senior assistant surgeon of the New 
York Eye and Ear Infirmary and consult- 
ing ophthalmic surgeon at a number of 
places. 

Dr. Goldstein named the Guaranty Trust 
Company of New York as executor of his 
will. 


Theodore F. Krug 
Business Man 


Theodore F. Krug, for years one of the 
leaders in the development and adminis- 
tration of the Maryland Institute, and well- 
known in the Baltimore business world, 
named the Mercantile Trust Company, Bal- 
timore, Maryland. 

Mr. Krug joined the business of his fath- 
er, that of manufacturing ornamental iron, 
shortly after leaving school. He became 
head of the business after his father’s death. 


Mr. Krug, senior, sét up a trust with the 
Mercantile Trust Company which will now 
be continued for Theodore J. Krug’s chil- 
dren. 

Mr. Krug’s estate was valued at over half 
a million dollars. The Maryland Institute 
is to receive $2,000 under the terms of his 
will. 


Frances Norris Rand Smith 
Authority on Spanish Architecture 


Mrs. Francis Norris Rand Smith, widow 
of Dr. James Perrin Smith, named the Am- 
erican Trust Company, San Jose, California, 
as co-executor of her will. 

Mrs. Smith was considered an authority 
on Spanish architecture and was the au- 
thoress of several books on California his- 
tory. 


Oscar W. Smith 
President of Parke, Davis & Company 


Oscar W. Smith, president of Parke, 
Davis & Company, named the Union Guar- 
dian Trust Company, Detroit, Michigan as 
sole executor of his will, rather than the 
Union Trust Company as reported in our 
February issue. 


Father’s Unique Will Matches Son’s Earn- 
ings With Like Amounts 


A wealthy father recently commented to 
one of our executives on the present gov- 
ernment trend towards making men depen- 
dent rather than self-reliant. “I have 
solved this problem in the case of my son,” 
he explained, “by providing in my will that 
he is to get from my estate an income 
equivalent to his own demonstrated earning 
power. When he is able toearn $250 
monthly, the estate matches it with $250 a 
month. If his ability jumps this to $1000 a 
month, the estate immediately matches this. 
He must prove his earning power to get his 
inherited income. This provides a double 
incentive, viz: The customary rewards of 
effort, plus a 100% ‘bonus’ under the will.” 
We believe this to be one of the most in- 
genious wills discovered in many years of 
planning estates. 

From the Estate Counsel News Letter 


I pity the man overwhelmed with the 
weight of his own leisure. 


Voltaire 





Recent Decisions and Legislation 


Estate Problems Before Texas Courts and Legislature 


0. E. DAVIS 
Trust Officer, The First National Bank, Beaumont, Texas 


NTIL recently there has been a 

great deal of uncertainty as to the 
meaning and construction of Articles 
3515-a (regulating claims against es- 
tates of deceased persons) and 3531 
(classification of such claims). 

On February 24, 1937, the Supreme 
Court of Texas, in Wyatt v. Morse, 102 
S. W. (2d) 396, construed this statute. 
Plaintiff presented a claim secured by a 
lien against specific property to the ad- 
ministrator who rejected it in part. 


Thereupon, plaintiff filed suit on the 
claim in the district court alleging that 
he had elected to leave his claim ap- 
proved, allowed and fixed as a preferred 
debt and lien against the specific prop- 
erty securing the indebtedness as provid- 


ed in Section (b) of Article 3515-a. The 
trial court rendered judgment in favor 
of plaintiff for the amount sued for and 
foreclosure. 

The judgment, however, established 
and fixed the claim as a third class claim 
against the estate as a whole, subject to 
first class claims for funeral expenses and 
expenses of last illness and second class 
claims for expenses of administration, 
-and decreed foreclosure. This judgment 
was affirmed by a Court of Civil Ap- 
‘peals. The sole question presented is 
whether the plaintiff’s secured claim has 
‘priority over first and second class claims 
against the estate in view of Articles 
‘3515-a and 3531 as amended, both of 
which were passed in 1931 at the same 
‘session of the legislature. 


Rationale of Decision 


The court held that there was no con- 
‘flict in the act and the amendment in con- 
nection with the law as it existed prior 
to enactment and that they are in com- 


Address before Trust Section, Texas Bankers 
Association, Fort Worth, November 1937. 


plete harmony, reasoning as follows: The 
enactment of Article 3515-a enlarged the 
rights of a holder of a secured claim by 
authorizing him to elect to establish his 
debt and lien either against the specific 
property securing it, or have it estab- 
lished and paid in due course of admin- 
istration as theretofore provided. It is 
a very different procedure under the new 
act when a secured claimant elects to 
proceed under Section (b) of 3515-a 
which gives him a preferred claim mere-. 
ly against the specific property and not 
against the estate. In return, the claim- 
ant is required to forego making further 
claim against other assets of the estate. 

In Laubhan v. Peoria Life Insurance 
Company, 102 S. W. (2d) 399, decided 
by the Supreme Court subsequent to the 
Wyatt decision, it was held that holders 
of secured debts were governed by the 
law in existence at the time the contract 
was made. That is, if the mortgage was 
made prior to 1931, but death occurred 
to the obligor thereafter, the holder of 
the mortgage was not entitled to elect 
under the new act, but was restricted to 
present his claim as one matured to be 
paid in due course of administration and 
subject to first and second class claims. 

In Males v. Wimberly (No. 12248) de- 
cided by the Court of Civil Appeals at 
Dallas on June 26, 1937, the holding was 
practically identical with that of the 
Laubhan Case. 

While the foregoing subject has dealt 
primarily with liens against real estate, 
it is my opinion that the same would be 
applicable to mortgages or other liens on 
personal property. 

An interesting question in this connec- 
tion is the applicability of the statutes 
and cases above quoted to an independent 
executor. Although I have been unable 
to find any definite authority in point, it 
is my opinion that a holder of a secured 
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claim against an estate being adminis- 
tered by an independent executor wouid 
not be required to present the claim to 
the executor, but could immediately file 
suit to foreclose the lien in the district 
court or post notices in accordance with 
the deed of trust. 


“The Busby Case” 


A case of great interest to trust offi- 
cers is the recent case of Busby v. First 
National Bank, 6 N. E. (2d) 451,* ren- 
dered by the Court of Appeals of Illinois. 
There the executor was held liable for 
losses resulting to the estate from fail- 
ure of the executor to sell shares of stock 
promptly after it came into possession of 
the estate. The estate consisted almost 
wholly of listed stocks held on margin of 
33% %, the stock being pledged with 
brokers for the unpaid % of the purchase 
price. 


When the case was first called to my 
attention it struck me as a holding very 
dangerous for trust institutions and oth- 
er fiduciaries. For certainly, if under 
ordinary conditions a trustee or executor 
is to be held liable for losses resulting 
to the trust estate for mistakes of judg- 
ment committed in perfect good faith, 
then executorship or trusteeship is in- 
deed a precarious business. But upon 
study of the case it appears to be far 
less dangerous as a precedent than I first 
believed it to be. A study of the rather 
lengthy opinion demonstrates that after 
all it is but the application of old and 
well recognized principles, but to a pe- 
culiar state of facts. 


Distinguishing Elements 


Briefly, the distinguishing facts are: 
The estate consisted of an equity in spec- 


ulative securities held on margin. The 
court was careful to point out that had 
the estate owned the securities outright 
and been in a strong position, a different 
question would be presented. But the 
executor knew that the securities were 
subject to debts against them and that 
due to the uncertainties of such a specu- 


*See report in 64 Trust Companies Magazine 
256 (Feb. 1937) for full details of this case. 
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lative venture on the stock market with 
its then existing trends, it was a haz- 
ardous business which might result in 
grave losses or complete insolvency of 
the estate. Such being the case, the court 
simply held in fact that the duty of the 
executor was to market with reasonable 
promptness the securities and salvage the 
equities. In reply to the contention of 
the bank that in holding the securities it 
was actuated by a desire to conserve the 
true value of the assets, the court said: 
“It (the executor) was under no obliga- 
tion to increase the assets of the estate 
but was bound only in the exercise of 
reasonable care and prudence to liq- 
uidate the securities within a reasonable 
time in view of conditions.” 

This case could well be cited to dis- 
satisfied beneficiaries in complaining 
about low returns with a few remarks 
by the trust officer that it is not the 
duty of the fiduciary to speculate with 
the estate, but it is the fiduciary’s duty 
to preserve its value as far as it is pos- 
sible to do so. 


Changes in Texas Legislation 


Article 3410 revised Civil Statutes of 
1925, requiring an executor or adminis- 
trator to make and attach to inventories 
and appraisements a full and complete 
list of all claims due or owing to the 
testator or intestate, is amended by Ar- 
ticle 3410-b (effective April 23, 1937), so 
that: 

It is incumbent upon the executor, ad- 
ministrator or legal representative of any 
estate to give additional information in 
the inventory and appraisement to the 
Probate Court showing liabilities in de- 
tail against the estate. -It is also incum- 
bent upon the executor, administrator or 
legal representative to file with the 
Comptroller of the State of Texas a state- 
ment in addition to the preliminary in- 
heritance tax return and the final inheri- 
tance tax return showing liabilities 
against the estate in detail. 

On May 15, 1937, the legislature 
amended the guardianship investment 
act omitting therefrom the right of a 
guardian to invest in municipal bonds 
and conferred the right upon the guar- 
dian to invest funds in life insur- 
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ance contracts and/or annuities in a legal 
reserve life insurance company operat- 
ing under and complying with the laws 
of the State of Texas that may be ap- 
proved by the court having jurisdiction 
of the minor’s estate. 


Return To Status Quo Ante 


At the last call session of the legisla- 
ture, House Bill No. 124 as amended, 
again made Texas Municipal Bonds with 
certain restrictions eligible for invest- 
ment of guardianship funds. The re- 
strictions on the municipals are that: the 
net funded debt of the issuing unit shall 
not exceed ten (10%) per cent of the as- 
sessed value of taxable property therein: 
“Net funded debt” meaning the total 
funded debt less sinking funds on hand 
and further, in the case of cities, less 
that part of the debt incurred for acquisi- 
tion or improvement of revenue produc- 
ing utilities, the revenues of which are 
not pledged to support other obligations; 
provided, however, the above restriction 
shall not apply to bonds issued for road 
purposes in this State under authority of 
Article III, Section 52 of the Constitu- 
tion of Texas, which bonds are supported 
by a tax unlimited as to rate or amount. 

These changes in the guardianship in- 
vestment statute present interesting 
questions. It may be that some guar- 
dianship funds were invested in munici- 
pal bonds during the time that the stat- 
ute did not cover municipal bonds due to 
guardians not knowing of the change in 
the statute. Under this state of facts it 
would seem to me that it would be the 
duty of the guardian to sell such bonds 
and reinvest the same. However, the 
question presents itself—Would the 
change made at the last session of the 
legislature again allowing guardians to 
invest in municipal bonds absolve the 
guardian from an investment illegally 
made as it would seem a useless thing to 
sell investments made during the time 
when municipals were not legal and then 
promptly reinvest the funds in munici- 
pals after passage of the last amend- 
ment? 

The amendment imposes debt limita- 
tions for municipal bonds to qualify. 
Would it be the duty of a guardian hold- 
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ing municipal bonds purchased under the 
old law to sell such bonds that do not 
qualify under the new amendment? 

There is some ambiguity in the ques- 
tion of net funded debt which time alone 
will clear up. It would seem that debt 
created for municipally owned utilities 
such as waterworks, wharf and dock, etc., 
are deductible items in establishing the 
net debt if there are no revenue bonds 
outstanding against any of such munici- 
pally owned utilities. 


Uniform Trust Charges Sought 


Associated Trust Companies of Central 
California have named a committee of lead- 
ing trust executives from the San Francisco 
area to prepare a schedule of uniform trust 
fees for the area, under the direction of 
Jackson D. Baker, trust officer of the San 
Francisco Bank and president of the As- 
sociation. 





Excerpts From Selected Articles 


The Common Trust Fund Statutes— 
A Legalization of Commingling 
Columbia Law Review, Dec. 1937.* 


HE rule against commingling was first 
enunciated by courts of equity in cases 
where a fiduciary mingled trust funds with 
his own without express authority in the 
trust instrument. Originating as one aspect 
of the prohibition against “self-dealing”, it 
has been extended into a general require- 
ment that the funds of each trust must be 
kept separate, or “earmarked”. The first 
relaxation of the rule came in decisions, 
soon followed by statutes, permitting in- 
vestment in mortgage participations. While 
this form of investment has stood the test 
of severe depression none too well, its weak- 
nesses would seem to lie in features other 
than commingling. It has been shown that 
holders of straight mortgage participations 
have suffered more than mortgagees as a 
class. It is in the field of mortgage partici- 
pation certificates, especially of the substi- 
tutionary type, that the real debacle oc- 
curred. A trustee buying these delegated 
the power of altering the investments to 
persons whose interests were opposed to 
those of the cestuis. Such participations 
also were issued to the general public, 
whose needs of course differ from those 
of trusts. In effect they were merely shares 
in an investment trust limited to mortgages, 
with or without a guarantee. 

The recent statutes! authorizing corpor- 
ate trustees to set up common trust funds 
are so drafted as to eliminate the dangers 
inherent in such practices. They contain 


restrictions aimed directly at the evils of ' 


delegation of managerial functions, and of 
conflict between the needs of trust estates 
and those of the general investing public. 
All statutes authorizing commingled funds 
agree in these respects: that the sole power 
of management shall be in an institution 
authorized to conduct trust business, and 
that no shares in the fund may be sold to 
the public. 


*This note was written before the Federal Re- 
serve Board issued its Regulation. See 66 T. C. 
May. 87 (Jan. 1938). 

Footnotes at end of article. 


Legal Structure 


Up to the present common trust funds 
have taken three forms. Under the first 
or “pool” plan each participating trust owns 
outright a fractional undivided legal inter- 
est in each asset in the common fund. Un- 
der the second or “trust” plan, the trust 
institution has the legal ownership of the 
assets as trustee of the whole fund, and the 
equitable ownership as trustee of the var- 
ious participating estates. The third is the 
corporate form, the participating trusts 
holding stock in the incorporated fund.? 

A fund set up under the “trust” plan is 
less complicated from the accounting angle 
than one under the “pool” plan.? The lat- 
ter involves a buying and selling of every 
component security by every participating 
trust each time any trust changes its rela- 
tive share. The only apparent advantage 
of the “pool” plan, immunity from taxation 
as an association, has now been largely re- 
moved. The corporate form, which has 
recommended itself to trust companies in 
the past by reason of its flexibility,t has 
met somewhat less favor in the eyes of 
legislators, possibly on this very account. 
And the similarity of the set-up to that of 
an investment trust provokes an unfavor- 
able popular reaction. 

The statutes of New York and Vermont 
provide that the funds set up under them 
shall be of the “trust” type.5 Oregon would 
seem to authorize the “pool” plan only. 
Pennsylvania has two applicable statutes: 
the first permits trust companies to estab- 
lish funds of the “trust” type, the second 
allows commingling of the “pool” type by 
any fiduciary, corporate or individual. The 
remaining statutes do not specify the legal 
structure.® 


Application 


Do the common fund statutes apply to 
trusts now in operation or is their appli- 
cation solely prospective? Retrospective ap- 
plication would seem to be indicated in those 
jurisdictions where the act incorporates the 
common fund into the “legal” list,7 by the 
general principle that except where he 
otherwise provides (or his contrary intent 
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is discoverable from an examination of sur- 
rounding circumstances) a settlor is deemed 
to wish the trust to be governed by what- 
ever changes in the “legal” list the legisla- 
ture and courts see fit to make. Only New 
York explicitly provides that except where 
the terms of the trust forbid, the trust com- 
pany may invest in a common fund any 
money held by it “. . . in any fiduciary 
capacity, whether such fiduciary capacity 
arose or was created before or after this 
act takes effect....” Although the retro- 
active effect of this provision may possibly 
raise a constitutional issue, analogy to a 
change in the “legal” list miliates strongly 
against the success of such an attack. The 
same analogy may be of assistance to courts 
in determining whether those statutes nei- 
ther incorporating the common fund into 
the “legal” list nor providing in terms for 
retrospective application are to be permit- 
ted a retroactive effect.8 


Except for the Pennsylvania section au- 
thorizing investment in fractional undivid- 
ed interests in any “legal” investment, which 
covers corporate and individual fiduciaries 
alike, all the statutes providing for common 
trust funds apply only to corporate 
trustees. 


The provisions defining the conditions un- 
der which a trust may be allowed a share 
in a commingled fund vary greatly from 
state to state. New York and Minnesota 
specify that trusts in which the trust com- 
pany is only one of two or more cotrustees 
may participate in a common fund managed 
by the trust company. The language of the 
Delaware and Indiana statutes, on the other 
hand, appears to exclude trusts in which 
there is more than one trustee by requiring 
that no interest shall be acquired by any 
person other than the bank or trust com- 
pany acting in a fiduciary capacity. The 
remaining statutes legalizing commingling 
are not so worded as to discriminate against 
cotrustees. 


The requirement of the section of the 
Federal Revenue Act of 1936 exempting 
common trust funds from taxation that the 
fund be “exclusively for the collective in- 
vestment . . . of money contributed thereto 
by the bank in its capacity as trustee...’ 
might be held to exclude cotrustees, since 
where there are such they must contribute 
equally with the bank. The position of the 
word “exclusively”, however, would seem 
to demand that all moneys contributed must 
be contributed by the bank, but not neces- 
sarily by the bank alone. The words might 
be deemed satisfied where the bank is a 
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joint owner of each dollar contributed. 
While the provision is indefinite, there is 
no reason to believe that Congress intended 
to discriminate against trusts where the 
sole legal ownership was not in the bank.1° 


Certainly a construction thus narrowing 
the scope of the section and rendering in- 
effective, as a practical matter, the pro- 
vision for cotrustees in the New York and 
Minnesota statutes would be undesirable. 
Nevertheless, unless the moneys of trusts 
in which there are cotrustees are set apart 
in a separate common fund there is at least 
a possibility of having the entire fund in 
which such trusts have participated de- 
clared taxable. 


Limitations 


New York stands alone in excluding re- 
vocable trusts from the common _ trust 
fund.11 The apparent reason for such a 
restriction is the fear that many people 
might otherwise use the fund merely as a 
means of investment; that in time of crisis 
or depression such investors might easily, 
by revoking the trusts in order to make or 
protest other investments, produce a “run” 
on the fund which could seriously impair 
its liquidity. Most trust company officers 
view such fears as ungrounded, because ex- 
isting funds which have been in operation 
since 1929 or earlier and contain revocable 
trusts have never suffered a “run’’.12 


A somewhat enigmatic provision in the 
New York statute is that which reads: 


“In no event shall the aggregate amount of 
moneys of any estate, trust or fund invested in 
any common trust fund at any time exceed twen- 
ty-five thousand dollars or such lesser sum as may 
be fixed as the maximum amount permitted by 
such rules and regulations as may be promulgated 
by the oanking board.” 


This may be read to mean either that no 
more than $25,000 from one estate may be 
invested in any one fund, or that no more 
than $25,000 from any one estate may be 


invested in common funds. The decision of 
this question will probably depend upon 
what is conceived to be the purpose of the 
limitation. The two most plausible theories 
lead to opposite conclusions. One is the 
idea that no one trust should be allowed 
to obtain so large an interest in a common 
fund as to dominate it. The other is that 
the need which gave birth to the common 
fund is the need of the small trust; no ad- 
vantage will be served by allowing large 
participations.13 The first suggested pur- 
pose can better be effected under the clause 
authorizing the banking board to prescribe 
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“the maximum amount of moneys of any 
estate, trust or fund which may be invest- 
ed in any common trust fund and the max- 
imum proportionate share of any such com- 
mon trust fund which may be apportioned 
to any estate...” In either case the pro- 
vision might be evaded by the settlor’s 
creating two substantially similar trusts for 
$25,000 each instead of one for $50,000. A 
resolution of these difficulties is to be 


sought in the drafting by the banking 
board of an unambiguous provision not open 
to circumvention in this way. : 


Valuation, Withdrawal, Amortization 


The New York statute prescribes valua- 
tion at least quarterly, which, if made “in 
good faith and pursuant to... [the]... 
rules and regulations of the banking board 
shall fully protect such trust company and 
shall not be questioned upon the settlement 
of any account relating to such fund.” This 
exculpatory clause has been justly attack- 
ed!4 as contrary to the public policy making 
void the granting of such power by will.15 


The New York statute requires a trust’s 
participating interest to be withdrawn on 
written request from a cotrustee. The or- 
dinary rule that trust powers must be exer- 
cised by unanimous action would operate 
to deprive a cotrustee of all voice in the 
management of a participating trust, since 
practical administration demands that the 
corporate trustee have the sole control over 
the management of the common fund. While 
the statutes of the remaining jurisdictions 
make no mention of this point, courts de- 
siring to preserve the effectiveness of a co- 
trustee as a check on investment policy can 
do so only by recognizing his power to com- 
pel withdrawal.16 

The trust company in New York will have 
the option of distributing to retiring trusts 
either in cash or in kind or partly in each. 
The latter form of payment is, however, 
considerably restricted.17 


An issue not resolved in any of the 
statutes is whether the ordinary rule re- 
quiring amortization of bond premiums ap- 
plies to common trust funds.!8 The rule has 
been criticized as unduly partial to remain- 
dermen. Whatever the merits of this con- 
tention, the arguments in favor of the rule 
lose much weight when applied to a com- 
mon trust fund. In such a fund, compris- 
ing a great many bonds bought at varying 
prices, discounts and premiums tend approx- 
imately to cancel out over a reasonably 
short period. To require amortization, 
moreover, would seriously (and unnecessar- 
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ily if “cancelling-out” occurs) complicate 
the already sufficiently complex accounting 
of a common fund.2° 


Investment and Liquidation 


The statutes of New York, Delaware, In- 
diana, Oregon and Pennsylvania authorize 
only common funds investing exclusively in 
“legals”. The remaining jurisdictions have 
merely sanctioned commingling, the natural 
inference being that a common fund may 
invest in anything in which all of its par- 
ticipating trusts may invest. In the first 
named group of states the trustee of a trust 
the terms of which permit investment in, 
é.g., common stocks, may not invest in a 
common fund which holds stocks, unless the 
trust instrument also expressly authorizes 
commingling. 

In New York the common fund authorized 
by statute may invest only in securities 
which are legal for savings banks and not 
in all of those. Most noteworthy among the 
proscribed classes are real estate, mort- 
gages on real estate, and a portion of those 
railroad bonds which have remained on the 
“legal” list only by grace of the customary 
annual “emergency” legislation. The rea- 
son for proscription of mortgages presum- 
ably springs from fear of a repetition as 
to common funds holding mortgages of the 
unfavorable investment experience met with 
in mortgage participations—an experience 
which dictated the removal of the latter 
type of security from the “legal” list. The 
other exclusions must be laid to a desire 
to make the common trust fund an excep- 
tionally safe form of investment. In gen- 
eral, there would appear to be no basis for 
distinction between investments suitable for 
common trust funds and those proper for 
ordinary trusts. 


The proposed final draft of the Uniform 
Trusts Act?! and the statute of Indiana pro- 
vide in terms that no share in a common 
fund shall be allotted to a trust if the set- 
tlor has prohibited the investment of his 
trust moneys in any security or other prop- 
erty held by such fund. While the remain- 
ing statutes are silent in this regard, re- 
spect for the intent of the settlor would 
seem to require that the same result be 
reached in these jurisdictions by decision.®* 


What is to be done when some of the 
securities held in a “legal” common trust 
fund cease to be “legals”? An immediate 
sale would often produce needless loss; on 
the other hand new trusts buying a partici- 
pation in the fund may not have thrust 
upon them an interest in “non-legal” se- 
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eurities. This difficulty is circumvented in 
the New York legislation by segregating 
such investments in a liquidating account 
for sale at such time as the trust company 
deems advantageous.23 <A _ participating 
trust has an interest in the liquidating 
account only to the extent of its pro rata 
share in the component securities at the 
time they were segregated. 


New York, however, is the only jurisdic- 
tion expressly providing for such a liquidat- 
ing account. How to deal with securities 
which are no longer eligible for new invest- 
ment raises serious problems’ elsewhere. 
Since no trust may invest in a common 
fund which holds securities in which the 
trust may not invest, the presence of one 
“non-legal” in a fund prevents the admis- 
sion of any trust not specifically author- 
ized to invest in such a “non-legal.” Unless 
the establishment of liquidating accounts 
is sanctioned, a drastic curtailment of new 
investment in common trust funds, accom- 
panied by a gradual shrinkage,?4 must re- 
sult during periods of financial stress. 


Compensation and “Self-dealing” 


The only statutory reference to the ques- 
tion of remuneration for the operation of a 
common trust fund is the refusal of New 
York to allow any additional compensa- 
tion. In view of the fact that a major 
reason for sanctioning commingling is the 
savings to trustees which are expected to 
result, it is unlikely that any fee will be 
sought elsewhere. Rather, it is to be hoped 
that the economies effected will be sufficient 
to permit of a reduction in trustees’ charges 
on small trusts. 


On the subject of the 


New 


“self-dealing” 
statutes range from prohibition in 

York to Oregon’s unqualified permission to 
trust companies to mingle trust funds with 


their own. There is no reason why “self- 
dealing” should be countenanced in a com- 
mon fund more than elsewhere. Indeed, 
some of the arguments used to justify the 
practice in connection with the administra- 
tion of separate trusts, such as the con- 
venience of allowing a bank to buy up a 
large bloc of securities and assign them to 
its trusts, apply with less force where the 
common fund, itself a relatively large unit, 
is concerned. To allow the commercial de- 
partment of a bank or trust company even 
temporarily to hold an interest in the com- 
mon fund25 is to make possible a profit at 
the expense of other participants. 


Taxation 


The Federal Revenue Act of 1936 ex- 
empts all common trust funds complying 
with the terms imposed by the section and 
those to be prescribed by the Federal Re- 
serve Board. New York has exempted all 
those which conform either to the require- 
ments of the Federal Revenue Act or to 
those of its own statute “legalizing” com- 
mon trust funds.?6 


Other states have no express provision 
dealing with the taxability of common trust 
funds. A number which make no attempt 
to tax unincorporated associations or 
“Massachusetts trusts’2? would of course 
tax only incorporated funds.. In the re- 
mainder,?8 while no cases on the point have 
been found, the probability is that the courts 
will follow the federal and New York law 
as it was prior to 1936. 

The experience with existing common 
trust funds both in this country and 
abroad?® is encouraging. Moderately con- 
servative funds show a decline of about 
10% for 1936 as against 1930 figures.3° 
The average yield of such funds on dollars 
invested has been about 442% over this pe- 
riod.21 The continued willingness of set- 
tlors to have their trusts invest in com- 
mingled funds indicates that a real need has 
been met. The absence of litigation sug- 
gests a general satisfaction with the funds. 


Action under the New York common 
trust fund statute cannot be taken until 
the promulgation of regulations by the 
banking board.32 Trust companies there 
and elsewhere await the appearance of the 
Federal Reserve Board rules.33 Both of 
these may be expected to concern them- 
selves largely with the mechanics of ad- 
ministering the funds, with devices to safe- 
guard liquidity, etc. The Federal Reserve 
Board especially will probably keep clear 
of questions of investment policy, since its 
rules will apply equally to “legal” and “non- 
legal” funds. 


A danger inherent in the common trust 
fund is its possible use as a medium for 
temporary investment. A fund maintained 
for this purpose would amount to nothing 
more or less than an ordinary investment 
trust. The intent of Congress in passing 
Section 169 of the Revenue Act of 1936 
was to facilitate diversification of invest- 
ments for the benefit of small trusts. It 
was not to create a new tax-free variety 
of investment trust. Perhaps the simplest 
mode of attack on this problem would be 
to limit the proportion in any common trust 
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fund which may be held by _ revocable 
trusts. 

The common trust fund statutes reveal 
that legislatures have profited by the ex- 
perience with mortgage participation cer- 
tificates during the depression. Adequate- 
ly safeguarded, the common fund should 
provide a satisfactory solution to the prob- 
lem of the small trust. To assure a healthy 
development courts as well as legislatures 
must be farsighted. A wholesale carrying- 
over of doctrine from existing trust law 
would be a hindrance. The common trust 
fund is a new institution, in some ways 
more at home in the fields of insurance, 
corporation and banking law than in that 
of the traditional type of trust. In guiding 
its growth the courts will have the oppor- 
tunity to do much constructive work. 


- Del. Laws 1935, C. 230; Ind. Acts 1937, C. 33 
§ 20; Minn. Laws 1931, C. 174; N. Y. Laws 
1937, C. 687; Ohio Gen. Code Anno. (Page Supp. 
1935) § 710-164; Ore. Laws 1935, C. 212; Pa. 
Stat. (Purdon, 1936) tit. 7, § 819-1109 as amend- 
ed by Pa. Laws 1937, No. 351; Pa. Stat. (Pur- 
don, 1936) tit. 20, § 801; Vt. Pub. Laws (1933) 
§ 6816. Similar legislation is pending in Con- 
necticut, Conn. H. B. 1089 (1937). 


. For a complete discussion of the various plans, 
see Smith, M. F., Commingled Funds as a New 
Advance in Fiduciary Service (1932) 54 T. OC. 
Mag. 593. 


. McWhinney, Extending to Trusts the Principle of 
Mingled Investments (1931) 52 7’. C. Mag. 333, 
336. But see Headley, A Theory of Commingled 
Investment (1936) 63 7’. O. Mag. 543, 544 et seg. 


. By means of the setting up of reserves it frees 
itself against accumulation which cover the other 
forms. Barclay, Valuable Experience with Com- 
mingled Funds for Trust Estates (1933) 56 
T. OC. Mag. 183, 185. The corporate plan lends 
itself to tax minimization through the issuance 
of ineome bonds as well as stock. Peter, Some 
Problems Affecting Various Types of Commingled 
Trust Funds (1931) 53 7. O. Mag. 325. 


. N. Y. Banking Law § 100-c(1); Vt. Pub. Laws 
(1933) § 6816. 

. Whether the bare authority given by these laws 
to commingle or to invest in a common fund 
authorizes the incorporation of the fund seems 
doubtful. 

. Statutes of Delaware, Indiana and the second 
Pennsylvania act. 

. Statutes of Minnesota, Ohio, Oregon, Vermont 
and the first Pennsylvania act cited swpra note 1. 

. 49 Stat. 1708, 26 U. S. OC. A. § 169 (Supp. 
1926). 

. The sole clew to the intent of Congress with re- 

spect to common trust funds consists in the fol- 
lowing: 
“Common trust funds serve a good social pur- 
pose in that they permit a bank or trust company 
to diversify the investment of such funds and re- 
sults in a greater and more certain yield to those 
that desire to establish trust funds which are 
small in amount.” Sen. Rep. No. 2156, 74th 
Corg., 2d Sess. (1936) 20. 

. Ward, ‘Trust Service for Persons of Small Means 
(1936) 62 T. OC. Mag. 609. 


12. 


13. 


Commingling Fund Problem (1934) 58 7. OC. Mag. 
559, 561. 
Some light might be cast on this problem by a 
comparison with the analogous clause of the 
Minnesota statute: “. . . not more than $5000 
. Shall be so invested for any one trust at any 
one time in fractional parts or as commingled 
funds for investment, unless the authority to 
invest in fractional parts ... be given in the. . 
instrument governing such trust.’”’ The apparent 
motive here is to restrict such investment as be- 
ing experimental and possibly hazardous. Other 
states do not limit commingled investment quan- 
titatively. 
It is interesting in this connection to note that 
in Queensland, Australia the Public Trust Office 
pays a slightly lower return on amounts in ex- 
cess of £6000. Stephenson, Studies in Trust 
Business (1937) c. 16. 


. Ass’n of the Bar of the City of New York, 


Comm. on State Legislation, Bull. No. 14 (May 
18, 1937) 858. 


. N. Y. Dec. Fst. Law § 125. 
. See Barclay, Commingled Funds Offer Broaaer 


Scope for Trust Service (1931) 53 T. C. Mag. 
615, 618; Ward, surra note 11, at 611. 


. “If such payment be made in kind the proportion 


of any investment delivered in kind out of the 
common trust fund to any participant shall not 
exceed the proportion established by the ratio 
which the total umount withdrawn bears to the 
value of the whole fund.’”’ N. Y. Banking Law 
§ 100-c(6). This apparently means that no more 
of any investment shall be paid in kind to a 
withdrawing trust than that trust would receive 
of that investment if the common fund were dis- 
solved and each participant received its propor- 
tionate share in each asset 

Since full payment in kind would require the 
giving of a perfect cross-section of the whole 
portfolio, the indivisibility of some items will 
commonly place a quantitative limit upon such 
payment. 


. This problem will not arise in Pennsylvania, Ore- 


gon and Delaware. The requirement of amor- 
tization has been rejected by the courts in Penn- 
sylvania. In re Furness’ Estate, 12 Phila. 130 
(Pa. 1878): In re Penn-Gaskell’s Estate, 208 
Pa. 346, 57 Atl. 715 (1904). Oregon, by its 
adoption of the Uniform Principal and Income 
Act has dispensed with the rule. Ore. Laws 
1931, c. 371, § 6. A Delaware statute has ef- 
fected the same result. Del. Rev. Code (19385) 
ec. 117, § 35-a. 


. 4 Bogert, Trusts and Trustees (1935) § 831. 
. See Headley, supra note 3, at 546. 
. § 7. [The Final Draft as adopted by the Na- 


tional Conference of Commissioners on Uniform 
State Laws does not treat the subject of corm:mon 
funds. See 65 7. C. Mag. 472 (Oct. 1937).1 


. See Wyman, Investment Considerations (1936) 


63 T. O. Mag. 45, 446; Editorial (1934) 58 TZ. C. 
Mag. 437, 440-1. 


. The trustee may also place in the account any 


other assets which it thinks have become unsuit- 
able. One of the most serious threats to the 
safety of a common trust fund is the accumula- 
tion of a sediment of “‘sour’’ investments. See 
Weard, supra note 11, at 612. A minimal rre- 
caution is the consignment of all frozen assets to 
the liquidating account. 


. Dve to the normal retirement and withdrawal 


of participating trusts. 


. If some device is needed to prevent unnecessary 


sales and repurchases of securities, it seems pre- 
ferable to allow the trust company to make & 
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temporary loan to the fund. See N. Y. Banking 
Law 3 100-c(7) authorizing loans to the liquidat- 
ing account. 

. N. Y. Pers. Inc. Tax Law § 365a (N. Y. Laws 
1937, ce. 570). 

. See Del. Rev. Code (1935) c. 6, art 8, § 62; 
Ohio Gen. Code Ann. (Page, 1926) §§ 5495, 
5495-1; Pa. Stat. (Purdon, 1936) tit. 72, §§ 
8324, 3230; Vt. Pub. Laws (1933) § 886 (2). 

. See Ind. Acts 1933, c. 50, § 1 (a) as amended 
by H. B. 227, Laws of 1937; Minn. Laws 1933, 
c. 405, § 1 (c) as amended by Minn. Laws 1937, 
ce. 49; cf. Ore. Code Ann. (1930) § 69-1302. 

. Commingled funds have long been successfully 
operated hy public trustees in New Zealand, Aus- 
tralia, Dermark and Norway. See Stephenson, 
loc. cit. supra note 13; Macdonald, Operating a 
Common Fund for Trust Investments (1928) 46 
T. O. Mug. 494; The Common Fund System of 
Investment—Outline of Operations in New Zea- 
land (19236) 63 7. C. Mag. 219. The funds of 
New Zealand, Denmark, Queensland and Tas- 
mania are state-guaranteed. The Canadian com- 
pany-guaranteed funds resemble savings deposits. 

. Stephenson, op. cit. supra note 13, c. 17. 

. Ibid.; see also Wolf, Open Forum Discussion 
(1936) 63 T. C. Mag. 455, 456. 

. Among the matters deserving of attention at the 
hands of the board are: (1) An amplification of 
the prohibition against ‘‘self-dealing’’ to include 
ofiicers, directors, etc.; (2) a limit on the pro- 
portion of any common fund which may be held 
by one trust; (3) a limit cn the fraction of the 
net worth of a fund to be placed in one invest- 
ment, or in the obligation of one debtor (with 
perhaps an exception in favor of United States 
and, New York bonds); (4) a determination of 
whether or not bond premiums shall be amortized. 

3. See, e.g., Editorial (1936) 63 7. C. Mag. 5. In 
addition to the first three points listed in note 32, 
supra, the following would seem to merit consid- 
eration by the Federal Reserve Board: (1) Pro- 
vision that a certain minimum percentage of 
every fund be in readily marketable securities; 
(2) restriction upon payment in kind; (3) safe- 
guards against the possible use of a common fund 
as a means of speculative investment. 
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And Again Multiple Taxation? — “The 
Georgetown Law Journal,” January, 1938. 
By Professor Francis C. Nash. 

Changes in Corporate Reorganization Pro- 
cedure Proposed by the Chandler and Lea 
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son. 

Federal Income Tax on Decedents’ Estates 
During Period of Administration—‘Tem- 
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Fred L. Rosenbloom. 

Honorary Trusts and Restraints on Aliena- 
tion—“Texas Law Review,” February, 
1938. By Professor Bryant Smith. 

The Income Tax Subsidy to “Reorganiza- 
tions”—“Columbia Law Review,” ‘Jan- 
uary, 1938. By Milton Sandberg. 

Pennsylvania Rules Governing the Alloca- 
tion of Receipts Derived by Trustees from 
Wasting Property—“University of Penn- 
sylvania Law Review,” March, 1938. By 
Robert Brigham. 

Perpetuities in a Nutshell—‘Harvard Law 
Review,” February, 1938. By Professor 
W. Barton Leach. 

The Personal Insurance Trust in Pennsyl- 
vania—“Temple Law Quarterly,” Febru- 
ary, 1938. By Sidney Schulman. ‘i 

Reciprocal Exemptions from Inheritance 
Taxation “Boston University Law Re- 
view,” January, 1938. By Dudley W. 
Orr. 

Tax Evasion and Tax Avoidance—‘Colum- 
bia Law Review,” January, 1938. By 
Montgomery B. Angell. 


Comments 


Deductibility of Charitable Pledges in Com- 
putation of Federal Estate Tax—“The 
Yale Law Journal,” January, 1938. 

Rules of Conduct Governing Trustees in the 
Selection and Purchase of Trust Securi- 
ties in Industrial Divisions—“Temple Law 
Quarterly,” February, 1938. 

State Gift Taxes: Prospective Problems of 
Administration—“Harvard Law Review,” 
January, 1938. 

Addresses and single copy prices on re- 
quest. 


o—————_- 
Minnesota Community Trust 


At the annual meeting of the Minneapolis 
Foundation held in January, it was reported 
that during the past year $18,606.82 was 
disbursed for various designated charitable 
and educational purposes from the accounts 


of the Foundation. At present the Foun- 
dation is administering funds totalling 
$541,933.34. Known bequests which will be- 
come operative at later dates now total $1,- 
953,615.86, bringing the grand total of 
funds administered and to be administered 
to $2,495,549.20. 
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What is Equitable Fee Basis? 
(Continued from Page 284) 

Although at this time a majority of 
these annual fees are charged to in- 
come, there is no essential reason why 
annual fees and income fees should be 
analogous. The main arguments in 
favor of paying a large part of the trus- 
tee’s compensation on an annual basis 
are: to reimburse the trustee for its 
current expenses, and to deduct the life 
tenant’s share of the total fees from 
his income before the balance is dis- 
bursed. 

The main argument against taking 
an annual fee is that in trusts under 
court jurisdiction, where court account- 
ings are not filed annually, the trustee 
could take a large part of its compen- 
sation over a period of years without 
the specific approval of the court. As 
fees represent only one of the items 
which result in a charge to the trust, 
theoretically it does not appear neces- 
sary to await a court accounting before 
making such charge. 


Basic Concepts of Trustee Compensation 


As we all know, theoretically its fees 
should reimburse the trustee for the 
reasonable expenses of administration, 
and in addition yield a profit which 
should also act as a reserve for possible 
losses. It has been further suggested 
that the amount of the fee should re- 
flect the quality of the service per- 
formed. 

The more elementary method of cal- 
culating the fee which the life tenant 
and remainderman pay at a percentage 
of the income or principle he receives, 
apparently was created largely as a 
result of this philosophy. Although the 
practice of basing annual fees on in- 
come often imposed hardships on the 
trustee, the more modern methods of 
calculating fees, while better designed 
to remunerate the trustee, apparently 
place little emphasis on the relation of 
the price to the qaulity of the service. 

It is very true that factors outside 
the trustee’s control often affect the 
size of the income or corpus, and that 
other benefits than an increase in fees 
will accrue to the trustee who produces 
outstanding results, but nevertheless 
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this theory of a price to service rela- 
tionship is an important argument in 
favor of annual fees of a percentage of 
income. 

Annual fees of a flat percentage of 
either income or principal, while most 
easily calculated, do not take into con- 
sideration the fact that a small trust 
is proportionately more expensive to 
administer than a large trust with sim- 
ilar assets and provisions. A series of 
flat rates, each applying to trusts fall- 
ing within certain size limits recog- 
nizes this fact, but there is a dispro- 
portionate difference in the fees pay- 
able on two trusts only a few thousand 
dollars apart in value, if the rate 
boundary happens to fall between them. 
One fee schedule took up a part of 
this slack with the provision that the 
fee on no trust falling within a certain 
bracket should be less than the maxi- 
mum fee payable under the preceding 
bracket. 

Scaled rates based on the current an- 
nual income or value of principal prob- 
ably have fewer arguments against 
them than the two previous methods, 
but neither, used alone, properly takes 
into consideration both the amount of 
responsibility, size of the account and 
the return to the life tenant. 


In Accord with Activity 


Theoretically the basing of annual 
fees entirely on either income or prin- 
cipal is poor from the trustee’s view- 
point since the annual fee, being the 
primary fee basis, should be designed 
to compensate it for the cost of admin- 
istration and yield a profit margin, and 
neither the size of annual income nor 
principal is a satisfactory index of the 
activity of a trust. Accordingly, some 
index or set of indices should be used 
which will better reflect the costs. 

Separate fees based on each item of 
activity would properly compensate the 
trustee but might prove disproportion- 
ately expensive to collect and could be 
construed as encouraging unnecessary 
activity on the part of the trustee with 
correspondingly high fees. However, 
since the present tendency seems to be 
towards separate fees on various assets 
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and activities, it might not be out of 
place here to go a little further into 
the possibilities of fees based on acti- 
vity, or what might be called a service 
charge type of fee. The chief func- 
tions of a trustee include the follow- 
ing:- 


Periodic review of investments 

Purchase and sale of securities 

Safekeeping of securities 

Collection of income 

Remittance of income 

Rendering periodic statements 

Maintenance of records 

Income tax analyis 

Consultation and correspondence 

Opening and closing the account 

Additional duties where mortgages, 
real estate or other special assets are 
held 


If the cost of each of these services 
were known, and a “per transaction” 
fee to cover cost-plus-profit charged on 
each, the trustee would be properly 
compensated. The expense of obtain- 


ing the average cost of the various 
types of transactions might be minimiz- 
ed by permitting the fee committee of 


the local corporate fiduciaries’ associa- 
tion to collect sufficient data from the 
member banks to prepare a practical 
fee schedule on this basis. If blanket 
or minimum annual charges to cover 
all services for trusts with average ac- 
tivity were included in the schedule, 
and fees were calculated on a “per 
transaction” basis on only those func- 
tions which showed more than average 
activity, the cost of collecting this type 
of fees would be reduced. 

Fees calculated in this manner are 
particularly well adapted to trusts un- 
der agreements where the donor re- 
serves control of investments and to 
custodian or agency accounts, since in 
these the fiduciary has little control 
over the activity of the account. They 
are less well adapted to trusts under 
wills, except in jurisdictions where the 
courts exercise active supervision, since 
too frequent change of investments, 
unnecessary diversification, and other 
excessive activity by any one bank 
would increase the fee without a com- 
mensurate return to the client and pos- 
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sibly start criticism of the entire sche- 
dule. 


Acceptance and Termination Charges 


Acceptance and closing fees which 
are only large enough to cover approx- © 
imately the cost of the transaction and 
are charged to principal can receive 
little criticism from clients. Accept- 
ance and closing fees which approach 
the total of annual fees in amount are 
justifiable in principle but have prac- 
tical faults. As they represent so large 
a part of the trustee’s earnings, bas- 
ing them solely on acceptance or clos- 
ing values, which temporarily may be 
abnormally low, often drastically re- 
duces the trustees’ compensation. 


Likewise it is seldom equitable to 
charge the same opening and closing 
fee for administering a trust for five 
years as for thirty years. The courts 
often object to a large acceptance fee 
on the grounds that a sizeable reduction 
of principal at inception reduces the 
income over the life of the trust. 


One solution of this problem might be 
to divide these large commission 
charges to principal into annual pay- 
ments instead of charging them entirely 
at acceptance and termination. If these 
annual principal fees were based on a 
scale of rates which were reduced an- 
nually, and calculated on the market 
value of the fund annually when each 
payment was due, the result would be 
more equitable both with regard to 
values and the relation of the fee to the 
life of the account. Another advantage 
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would be that the trustee would not be 
compelled to wait until termination for 
a large part of its remuneration. 


As an example let us take a termina- 
tion fee of 244% and an estimated aver- 
age trust life of 25 years. A scaled an- 
nual charge to principal of 4% the 
first year, 3/16% for each of the next 
four years, 1/10% for each of the next 
ten years, and 1/20% for the balance 
of the life of the trust would yield the 
trustee the full 242% if the trust con- 
tinued for the average life of 25 years. 
If the trust terminated in five years the 
remaindermen would have been charged 
1% and if it ran for thirty-five years 
he would pay 3%, both charges thus 
combining the philosophies of charging 
the remainderman in proportion to 
what he receives and paying the trus- 
tee in proportion to his services. 


Allocation Between Life Tenant and 
Remainderman 


Concerning a phase of our problem 
which is receiving increased attention, 
namely, what part of the total fees 
shall be borne by the life tenant and re- 
mainderman, there are now few excep- 
tions to the customary practice of 
charging the entire annual fee to in- 
come, whether it is calculated on in- 
come or princival, and tc charge the 
acceptance and closing fees to prin- 
cipal. 

Using twenty-five years as the aver- 
age life of a trust and an average yield 
to the life tenant of 4% of corpus, the 
total of fees charged to income will 
equal those charged to principal over 
the life of the trust if the same rates 
are used to calculate annual fees based 
on income and a termination fee based 
on principal. If the rate on principal 
is less than the rate on income, the life 
tenant will pay the bulk of the total 
fee unless the life of the trust is short. 
Using the above average life and yield, 
very few of the schedules provided for 
as large a total charge to principal as 
to income. 

This of course raises the question of 
what is the proper proportion of total 
fees chargeable to income and princi- 
pal. The current trend of court deci- 
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sions in various cases involving such 
allocation problems as distribution of 
the proceeds of foreclosure sales of 
real estate, amortization of bond pre- 
miums, and distribution of stock or 
liquidating dividends seems to lean in 
favor of the life tenant. If, as has 
been contended, a testator or donor 
usually sets up a trust primarily for 
the benefit of the life tenant, the bulk 
of the total fee should be borne by the 
remainderman. 

The logical way to handle this prob- 
lem is for the testator or donor to de- 
cide how the total fee charge should 
be allocated in his particular trust. 
Heretofore, trustees, in an effort to 
place as little emphasis as possible on 
the subject of compensation in their 
dealings with customers, have accom- 
plished very little in this direction. Ac- 
cordingly, until either the trust officers 
or trustors have accepted this solution 
we shall have to depend on our fee sche- 
dules, statutes and courts for instruc- 
tions as to how to allocate fees. 


A Laboratory Proposal 


As a laboratory example the follow- 
ing proposed fee basis may help work 
out some of the ideas previously ex- 
pressed. The primary fee would be a 
combination annual charge, one part 
of which would be a percentage of an- 
nual income and charged to income, 
and the other part a percentage of the 
current market value of the principal 
and charged to principal. The rates 
for each of these fees would be deter- 
mined by calculating the cost of trusts 
of various sizes with average activity 
and adding a specified profit margin, 
and dividing this charge between the 
fees based on income and principal, 
taking into consideration as much as 
possible in this calculation the return 
to life tenant and remainderman. These 
fees should be so arranged that they 
could be weighted where such impor- 
tant elements as the life of the ac- 
count, number of life tenants and re- 
maindermen, and type of investments 
are known or can be estimated. 


In addition to this annual fee, a 
charge should be made to income, prin- 
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cipal or the donor on an annual basis 
for any services performed for the ac- 
count of the life tenant, remainderman, 
or donor, respectively, which caused 
greater than average activity in the 
trust during the year. These service 
charges would be based on the average 
cost of the service plus a profit margin, 
and would include fees for such ser- 
vices as setting up the account, extra 
statements and remittances, tax re- 
turns, deposit of additional principal, 
revocations, more than average invest- 
ments on instructions of donor, fore- 
closures and reorganizations of original 
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holdings or donor-controlled invest- 
ments, and partial or final terminations. 

This method is presented primarily 
to combine in one schedule some pos- 
sible solutions to a number of the more 
troublesome fee problems. Obviously it 
cannot be worked out with detailed 
rates until or unless the necessary cost 
data is made available. 

It is not the purpose of this article 
to announce that the ideal method of 
calculating fees has been found, but 
rather to present some data and ideas 
which may help in the gradual evolu- 
tion of more equitable fees. 


Barkley Bill Analyzed by Bar Group 


The committee on Federal legislation 
of the New York Bar Association has 
recently prepared a report in which it 
presents a description and analysis of 
the Barkley bill (S. 2344) which provides 
for regulation of securities and trust 
indentures. Under the provisions of this 
bill, the report declares, it is left to the 
S. E. C. to determine whether an in- 
denture is properly drawn, thus giving 
the commission a veto power over what 
securities may be issued. The only rem- 
edy is to appeal but in the interim the 
securities may not be sold. 

The report goes on to say that it would 
seem preferable to provide that trustees 
make an initial and annual report to the 
Commission setting forth the relation- 
ships of the fiduciary to each issuer for 
which it is acting. Thereupon, the 
S. E. C. would hold a hearing to deter- 
mine whether any conflict of interests 
existed. 

In view of the requirement of what 
is almost equivalent to supervision of 
the corporation’s business, the report 
states that fees would have to be higher 
to compensate for added efforts and risk. 
Furthermore, prohibition of “rescue” 
loans in many instances may hamper re- 
organizations. 

If the present theory of the bill is to 
be retained, the committee recommends 
amendments to provide that: 


“1. Conflicts of interest be left to the 
commission and to the courts to decide 


on the basis of common law standards if 
such conflicts would be likely to affect 
the judgment of an ordinarily reasonably * 
prudent man. 

“2. Trustee should not be allowed to 
act and should be subject to removal by 
the commission if it has such a conflict 
of interest. 

“3. Provision for appeals from com- 
mission’s decision should be made more 
definite, the commission being required 
to set forth its rulings in the form of 
orders. 

“4. The trustee should be held to the 
standard of care which an ordinarily 
reasonably prudent man uses in the con- 
duct of his own affairs, but the bill 
should state specifically the type of cer- 
tificates, opinions or advices on which 
the trustee is entitled to rely in place of 
the present vague and uncertain provi- 
sions of the bill. 

“5. The commission should not have 
the right to sit in on the drafting of 
an indenture but the bill should set forth 
clearly the type of provisions which Con- 
gress believes an indenture should con- 
tain; the commission should not be given 
veto power over indenture provisions but 
full disclosure of all salient indenture 
provisions as well as any conflicting in- 
terests of the trustees should be clearly 
set forth in any prospectus offering the 
securities for sale; 

“6. The powers of the commission 
should be more clearly defined in ac- 
cordance with some well recognized 
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standard and the present vague and in- 
definite standards should be eliminated; 


“7, An application for qualication of 
an indenture should become effective 
twenty days after its filing unless it con- 
tains material misstatements or omis- 
sions or unless, in the opinion of the com- 
mission, the indenture does not comply 
with the terms of the act. 


“8. Restrictions on loaning powers of 
trustees should be modified in case of 
trustees of unsecured issues and secured 
loans having originally a short maturity. 

“9. The ban on “rescue” loans should 
be modified.” 


Fred Tilden Elsey Dies 


Fred Tilden Elsey, president of the Am- 
erican Trust Company, San Francisco, died 
early in March. 


Mr. Elsey, a bachelor of 61 years, had 
resided in California his entire life. His 
mother and father arrived with the ’49ers 
during the early gold rush days. Mr. EI- 
sey was born in Oakland and started his 
business career as an office boy with a firm 
of pioneer developers in California’s huge 
mining, cattle and land interest. 


Through successive promotions, Mr. El- 
sey became the manager of Haggin & Tevis’ 
Pacific Coast interests. Up to the time of 
his death he served the Haggin & Tevis es- 
tate in an advisory capacity. He became 
a director of American Trust Co. in 1923 
and was elected president in 1929. He was 
vice president and director of the Home- 
stake Mining Co., Kern County Land Co., 
California Pacific Title & Trust. Co., and 
director of Pacific Portland Cement Co., 
Pacific Gas & Electric Co., and the Union 
Ice Co., of this city. 


-————_—— 
William T. Kemper 


William T. Kemper, the late chairman of 
the board of the Commerce Trust Company, 
Kansas City, Missouri, was perhaps the best 
loved banker, by those who knew him, of 
any who have passed away in recent years. 

Mr. Kemper loved friends regardless of 
their financial or social status. He amassed 
a huge fortune through his own efforts at 
a comparatively early age, however he 
never lost sight of his early days when he 
too was struggling to get along. Mr. 


Kemper was known to thousands as “Will” 


‘or “W. T.” and frequently as “Bill.” Fora 


quarter of a century he ranked first as the 
“friendliest” man in downtown Kansas 
City. He had an amazing faculty of recal- 
ling faces and long-ago incidents. 

Countless tributes have appeared in va- 
rious publications lauding Mr. Kemper as a 
humanitarian as well as one of our coun- 
try’s leading financiers. 


eo 


Wanted—An Heir 


One of the most peculiar Wills entered 
for probate in the Surrogate Court at Tor- 
onto since the famous “baby marathon” 
Miller Will came into prominence a few 
years ago is that of the late W. J. Wright, 
retired plumber of Toronto. 


There is but one beneficiary—a girl whose 
name and whereabouts are unknown at 
present. She is described in the Will as— 
“Miss Babe who appeared on the vaudeville 
stage with her parents in an Indiana bur- 
lesque on or about April 18th, 1918, at Fort 
Wayne, Indiana.” At that time this girl 
is said to have been about five years of 
age. 


There is one provision in the Will that 
may mean a windfall for the Sherbourne 
Street United Church of Canada in Toron- 
to, for, if Miss Babe is not located within 
three years following Mr. Wright’s decease, 
the estate now valued at $12,512.50, will 
revert to that church. The Will appoints 
The Canada Trust Company as executor 
and trustee and, upon inquiry at this com- 
pany’s office, it is understood that investi- 
gations are already underway, and no stone 
will be left unturned in their efforts to lo- 
cate the missing and mysterious Miss Babe 
who, if still on the stage, would be about 
twenty-five years of age. 


a 
MONTANA 


Missoula—P. S. GILLESPIE, formerly 
vice president and cashier of the American 
National Bank, Little Falls, Minn., was 
elected vice president and director of the 
Western Montana National Bank. Mr. Gil- 
lespie succeeds F. S. Lytle, who recently 
resigned. 


—p— —e- — 


Minds that have nothing to confer have 


little to perceive. 
—Wordsworth. 





Personnel Changes in Trust Institutions 


ALABAMA 

Mobile—T. M. TAUL, formerly cashier of 
Merchants National Bank, was elected a vice 
president; S. E. WHITE-SPUNNER and 
T. A. HORST, formerly assistant cashiers, 
were named assistant vice presidents; E. G. 
CLEVERDON was elevated from assistant 
cashier to cashier, and JOSEPH M. STIG- 
GINS and GEORGE A. HAAS were made 
assistant cashiers. 


ARKANSAS 


Little Rock—JAMES H. PENICK, pres- 
ident of the Arkansas Bankers Association, 
was elevated from vice president and cash- 
ier of W. B. Worthen Co., Bankers, to 
executive vice president. L. EVANS 
DISHONGH was promoted from assistant 
cashier to cashier. 


CALIFORNIA 


San Francisco—JAMES K. LOCHEAD, 
formerly senior vice president of the Amer- 
ican Trust Company was recently: elected 
to the presidency to succeed the late Fred 
T. Elsey. 


DELAWARE 


Wilmington—WILLIAM H. SOULE, who 
has been active in banking circles since 
1920, was elected assistant trust officer and 
assistant secretary of The Equitable Trust 
Company. Mr. Soule had served as trust 
department auditor formerly. 


MAURICE K. MARK 
New vice president & trust officer, 
Northwestern Natl. Bank & Trust 
Co., Minneapolis 


Cc. R. HEMENWAY 
Full time President of 
Hawaiian Trust Co. 


WASHINGTON, D. C. 


DANIEL J. CALLAHAN, a director of 
the Riggs National Bank was made chair- 
man of the executive committee, succeeding 
H. Rozier Dulany. 


HARRY L. SMITH, JR., was appointed 
assistant treasurer of the Washington Loan 
& Trust Co. 


FLORIDA 


Palm Beach—C. KENNETH FULLER, 
who has been affiliated with various banks 
in Massachusetts in connection with trust 
work and securities, was recently elected 
vice president and trust officer of the First 
National Bank in Palm Beach. . 


GEORGIA 


Valdosta—I. H. TILLMAN, trust officer 
and assistant to the president has resigned 
his position with the Citizens and Southern 
National Bank. 


ILLINOIS 


Chicago—WILLIAM B. ANDERSON was 
elected president of the East Side Trust & 
Savings Bank to succeed Charles W. Frey 
who recently retired. 

Chicago—The Lake Shore Trust & Sav- 
ings Bank announced the election of ROB- 
ERT A. GIFFNAY as assistant cashier and 
W. W. KNEESSI as new business repre- 
sentative. 


CLARENCE E. DRAKE 
New vice president & trust officer, 
Northwestern Natl. Bank & Trust 

Co., Minneapolis 
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Chicago — EDWARD BYRON SMITH, 
former assistant cashier, and JOHN M. 
MAXWELL, assistant manager, have been 
made second vice president of The North- 
ern Trust Company. 


INDIANA 


Indianapolis—WILLIAM C. GRAUEL, 
former cashier of the Merchants National 
Bank, has been named vice president, and 
is succeeded as cashier by GEORGE J. 
OHLEYER, formerly an assistant cashier. 


IOWA 


Des Moines—WINFIELD W. SCOTT has 
been elected vice president of the Valley 
Savings Bank. He was formerly an assis- 
tant vice president of the Iowa-Des Moines 
National Bank & Trust Company, and was 
connected with that bank for twenty-five 
years. ’ 

LOUISIANA 


Baton Rouge—E. E. MOORE, cashier of 
the Louisiana National Bank, has _ been 
elected vice president and a director. Mr. 
Moore retains his position of cashier. 

New Orleans—FRANK J. SWAIN was 
promoted from assistant cashier to assistant 
vice president of the Hibernia National 
Bank; ADDISON O. WOOD was appointed 
assistant cashier. 


MASSACHUSETTS 


Springfield—HARVEY H. MOSES, assis- 
tant trust officer, was advanced to trust of- 
ficer, and ROBERT A. BLAKESLEE and 
PAUL C. LARSON were made assistant 
trust officers at the Third National Bank 
and Trust Company. 


MISSISSIPPI 


Jackson—RUSS M. JOHNSON, assistant 
cashier of the Deposit Guaranty Bank & 
Trust Co., was advanced to assistant vice 
president; and E. MARVIN SUMMER, as- 
sistant cashier was named cashier. 


MISSOURI 


Kansas City—CHARLES 8S. METZLER, 
Jr., treasurer of the Mercantile Home Bank 
& Trust Company was elevated to vice 
president, succeeding the late LeClair Lam- 
bert. C. A. BROCKHOUSE, secretary, was 
chosen also treasurer. 

St. Louis—Promotions have been an- 
nounced by the Tower Grove Bank & Trust 
Co. as follows: ARTHUR H. GIDIONSEN, 
secretary and assistant treasurer, and 
HERBERT L. GLASER, assistant secretary 
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and assistant treasurer were elected assist- 
ant vice presidents; ELMER VON DOER- 
STEN, former treasurer was also elected 
secretary, and BERNARD W. SCHRAND 
was named assistant secretary-treasurer. 

St. Louis—ALFRED FAIRBANK, vice 
president and trust officer of the Boatmen’s 
National Bank was elected president of the 
Central States Life Insurance Co. of St. 
Louis, and assumed his new duties on 
March 7. 


NEBRASKA 


Lincoln—A. W. GRIFFIN was made as- 
sistant trust officer of the Continental Na- 
tional Bank and C. W. BATTEY, assistant 
cashier, was promoted to cashier; ELMER 
DEKAY was named assistant cashier and 
comptroller and HOWARD HADLEY, as- 
sistant cashier. 







NEVADA 


Reno—tThe First National Bank of Ne- 
vada, announces the promotions of L. S. 
REESE, cashier, and E. J. QUESTA, as- 
sistant cashier to vice presidents. 


NEW JERSEY 


Belleville-ALFRED P. LUSCOMBE, 
former vice president and cashier of the 
Rutherford National Bank has been elected 
vice president and director of the Peoples 
National Bank & Trust Company; LUTHER 
E. VAN PELT advanced from acting cash- 
ier to cashier. 

Newton—JUDGE HENRY T. KAYS was 
elected president and chairman of the board 
of directors of the Sussex & Merchants 
National Bank, to succeed the late Judge 
Blase Cole. 

Paterson—ANDREW DE RITTER, assis- 
tant cashier of the First National Bank was 
appointed also trust officer, succeeding the 
late Wilfred E. Riley. Mr. De Ritter has 
been manager of the bank’s credit depart- 
ment. 

Plainfield—At a meeting of the Board of 
the Plainfield Trust Co, HAROLD M. 
ECKERT, formerly assistant secretary- 
assistant treasurer was made secretary- 
assistant treasurer. Mr. Eckert has been 


active in banking circles since 1915, and 
well deserves this advancement. 

Rutherforda—SAMUEL W. THOMPSON, 
assistant cashier, was named cashier and 
executive officer at a recent meeting of the 
Rutherford National Bank. _ 
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Trenton—LOUIS A. REILLY, of Newark, 
is the new Commissioner of Banking and In- 
surance for New Jersey. Mr. Reilly was 
formerly treasurer of the Federal Trust 
Company, Newark. 


NEW YORK 


Albany—THOMAS I. VAN ANTWERP 
of the National Commercial Bank & Trust 
Co., retired as active vice president. J. 
RAYMOND ROOS, cashier and ANDREW 
B. DAVIDSON, assistant cashier, were *~- 
pointed assistant vice president. FRANK 
W. McCABE, former assistant cashier, was 
named cashier, and JOHN A. BARNES is 
now assistant cashier. 


Auburn—CARL A. NEUMEISTER, vice 
president and trust officer of the National 
Bank of Auburn, was elected a director. 


Brooklyn—WILLIAM S. IRISH recently 
retired from his position as vice president 
in charge of the Brooklyn branches of the 
Bank of the Manhattan Company, but will 
continue in his position as chairman of the 
bank’s Brooklyn adyisory committee. AN- 
SEL P. VERITY, vice president, will take 
over the duties of the post vacated by Mr. 
Irish. 


New York—JOHN C. HART, former as- 
sistant secretary of the Central Hanover 
Bank & Trust Company, where he served 
many years in real estate and trust man- 
agement, has joined the firm of Philip H. 
Goodman, in a management and advisory 
capacity for that Brooklyn real estate con- 
cern. 


New York—The Commer- 
cial National Bank & Trust 
Company has advanced AR- 
THUR S. MULLER, assis- 
tant trust officer to the posi- 
tion of corporate trust offi- 
cer, and J. HOWARD FER- 
GUSON, assistant cashier to 
assistant vice president, 


Rochester — ROBERT  K. 
FAULKNER, assistant vice 
president of the Union Trust 
Company has been elevated 
to vice president. 


NORTH CAROLINA 


Burlington—L. J. BLAK- 
EY, vice president and trust 
officer of the National Bank 
of Burlington has been ele- 


MORRIS BERNHARD 


New vice president, Hudson County 
Natl. Bank, Jersey City, N. J. 
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vated to the presidency, to succeed R. H. 
Whitehead, resigned. 


Rocky Mount—W. W. SHAW was elect- 
ed trust officer of the Peoples Bank & 
Trust Company, and L. L. AYCOCK has 
been made cashier of the bank’s branch at 
Whitakers. 


Winston-Salem—JOHN F. WATLING- 
TON and ARCHIE K. DAVIS were elected 
assistant treasurers of the Wachovia Bank 
& Trust Company. 


OHIO 


Cincinnati—-The First National Bank re- 
cently elected E. TRIMBLE SMITH, na- 
tional bank examiner, assistant vice presi- 
dent. 


Cincinnati—-WALLACE 8. ESPY, former 
secretary of the Southern Ohio Savings 
Bank & Trust Company was elected a vice 
president. His duties as secretary will be 
assumed by FRED HOESE, treasurer of 
the bank. 


Columbus—R. H. DORN, assistant cash- 
ier of the Ohio National Bank, was pro- 
moted to assistant vice president. 


Tiffin—L. F. WOLLS, formerly vice presi- 
dent of the Ohio National Bank at Colum- 
bus was recently elected president of the 
Tiffin National Bank, to succeed John H. 


Pole. M. A. CORWIN, heretofore branch 
manager of the Ohio National Bank, was 
named vice president and CHARLES F. 
WYLIE, cashier was elected also vice presi- 
dent. 


Toledo — CHARLES P. 
BAITHER, assistant secre- 
tary and assistant treasurer 
of the Ohio Citizens Trust 
Company, was named vice 
president, and his former du- 
ties were assumed by H. C. 
DOWNING, Manager of the 
Credit Department. 


Youngstown — Consolida- 
tion of the Mahoning Sav- 
ings & Trust Co. into the 
Mahoning National Bank was 
approved by shareholders of 
the two institutions, and of- 
ficers of the merged bank 
are: JOHN R. ROWLAND, 
president; W. J. ROBERTS, 
vice president; E, R. WAT- 
KINS, assistant vice presi- 
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dent and cashier; L. A. STEWART, and O. 
W. ABBEY, assistant vice presidents, and 
C. M. HOOD, assistant cashier. 


OKLAHOMA 


Tulsa—EDWARD M. CARTER has been 
advanced from assistant vice president of 
the First National Bank & Trust Co. to 
the position of vice president; NORMAN 
H. HULINGS, formerly assistant trust of- 
ficer, promoted to assistant vice president; 
M. M. LAWELLIN, recently chief clerk of 
the trust department, appointed assistant 
trust officer. Mr. Hulings has been as- 
signed to public relations duties. He is past 
president of the Tulsa Real Estate Board 
and joined the staff of the Tulsa Trust Co. 
in 1927, before it merged with the bank. 
Mr. Lawellin has been with the bank since 
1923. 


OREGON 


Portland—V. O. STEENROD was elected 
vice president of the First National Bank, 
and ARNOLD W. GROTH was named man- 
ager of the bank’s main branch. 


PENNSYLVANIA 


Berwick—_THOMAS MORTON has been 
elected president of the Berwick Savings & 
Trust Company, to succeed the late George 
W. Hill. J. W. SITLER and JAMES E. 
SMITH were named vice presidents; ARIO 
H. EVERETT, treasurer, trust officer and 
secretary; LLOYD B. COCKLIN, assistant 
trust officer and assistant secretary, and 
ROLAND W. HORTMAN, assistant treas- 
urer. 

Bethlehem—C. H. GRAFF resigned as 
president of the Union Bank & Trust Com- 
pany to become president of the Central 
Trust Company of Harrisburg. DAVID H. 
BRILLHART, chairman of the board of di- 
rectors, succeeds Mr. Graff at the Bethle- 
hem institution, as president: and trust of- 
ficer. 

Chester—WASHINGTON L . ATLEE, 
former secretary of the Delaware County 
Trust Co. was elected president to slc- 
ceed JAMES A. G. CAMPBELL, who be- 
comes chairman of the board. JOHN H. 
CLARK was named vice president; JOHN 
C. HINKSON, vice president was chosen 
also secretary, and FRANK G. ANDREWS 
was named assistant secretary. 

Easton—W. V. FRACK, district attorney, 
has been elected trust officer of the Lafay- 
ette Trust Company; KENNETH SNYDER 
has been named assistant secretary and as- 
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sistant treasurer, and HERBERT WINTER 
was made assistant secretary. 

Phila.—At a meeting of the Board of the 
Corn Exchange National Bank and Trust 
Company, HARRY GOTTLIEB was elected 
assistant vice president; MISS KATHRYN 
F. GOUGH, CHARLES B. BROWN and 
GEORGE R. CLARK were elected assistant 
cashiers. 

Pittsburgh—H. F. BARTO of the Com- 
monwealth Trust Co. was appointed assist- 
ant secretary. 

Pittsburgh—JOHN C. SHEARER has 
been elected auditor of the Fidelity Trust 
Company, and succeeds the late Melvin M. 
Carnshan in that position. 

Pittsburgh—tThe First National Bank has 
advanced JOHN E. WILSON, assistant vice 
president and comptroller, to the position 
of vice president. 

Pittsburgh—ELMER E. SLOAN, statis- 
tician, was appointed assistant vice pres- 
ident of the Peoples Pittsburgh Trust Co.; 
ROBERT C. DOWNIE, former counsel for 
the Dravo Corp. and instructor in the Pitt 
Law School, was appointed trust officer; 
JOHN G. STEPHENSON, attorney, was 
appointed trust administrator. 

Pittsburgh—HARRY R. HOSICK, who 
has served the Potter Title & Trust Com- 
pany for many years in the capacity of vice 
president, secretary and director, was re- 
cently elected president of that institution, 
to succeed Andrew B. Berger, who resigned 
his position but continues as director. 

Pottstown—HENRY A. BELL has been 
elected president of the National Iron Bank, 
after having been associated with that in- 
stitution for nearly thirty years. He suc- 
ceeds JOHN W. STORB, who retired from 
his duties because of illness, to become 
chairman of the board. JOHN W. HEAL- 
EY was named vice president. 


SOUTH CAROLINA 


Greenville—THOMAS EDWARDS was 
appointed assistant trust officer of the Peo- 
ples National Bank. 


TENNESSEE 


Knoxville—_JOHN L. WILSON, assistant 
vice president of the Park National Bank, 
has been named vice president. 

Memphis — The promotions were an- 
nounced of FRANK F. STURM and JOHN 
T. WILKINSON, assistant cashiers of the 
National Bank of Commerce & Trust Com- 
pany to the positions of assistant vice 
presidents. 
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Nashville—P. D. HOUSTON, JR., son of 
the board of the American National Bank, 
has been promoted from assistant vice pres- 
ident. to vice president. 


TEXAS 


Dallas—J. N. MANCILL, assistant cash- 
ier of the Dallas National Bank, has been 
advanced to the vice presidency. 


Houston—W. C. MENASCO has been ap- 
pointed comptroller of the City National 
Bank, and HUGH JEFFUS was made as- 
sistant cashier. 


CANADA 


London—JOHN S. MOORE has retired 
as general manager of the London & West- 
ern Trusts Company, and has been succeed- 
ed by T. F. WALKER. 


— 
Trust Institution Briefs 


Santa Ana, Calif—The trust department 
of the First National Bank is in new quar- 
ters on the second floor, which are compar- 
able with any in the state, says L. S. Mor- 
tensen and C. L. Pritchard, trust officers. 


Palm Beach, Florida—The First National 
Bank announced recently that at a regular 
meeting of the board of directors, it was 
voted to increase the surplus account of the 
bank by $200,000. The stockholders unani- 
mously agreed to this voluntary payment 
of surplus. The bank now has a capital of 
$200,000, a surplus of $600,000 and undivid- 
ed profits of approximately $120,000. This 
makes the total capital funds amount to 
about $920,000, which is an increase of 
$700,000 during the year. The stock of the 
First National Bank is owned by residents 
of the Palm Beaches. 

Huntington, Indiana—The First National 
Bank was granted full trust powers on Feb- 
ruary 18, 1938. 

Warsaw, Indiana—On February 23, 1938, 
the First National Bank was granted limited 
trust powers. 


Omaha, Nebraska—The directors of the 
United States National Bank announced a 
program calling for enlargement of and im- 
provement in the quarters of the Trust and 
Installment Loan Departments with addi- 
tional betterments in the general banking 
quarters. The major building improvement 
will involve enlargement of the Trust De- 
partment quarters to accommodate the in- 
creasing business. 

New York, New York—William H. Ward, 
former trust officer for the Commercial Na- 
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tional Bank & Trust Company was recent- 
ly appointed vice president and director of 
the United Endowment Foundation, Inc., 
and its subsidiary, Foundation Plan, Inc. 

Yakima, Washington—The Yakima Valley 
Bank and Trust Company, a State member 
bank, has been absorbed by Seattle-First 
National Bank, Seattle. In connection with 
the absorption the national bank established 
a branch at Yakima. 

——— 


$37,000,000 Bank for Camden 


The Camden Safe Deposit & Trust Co. 
and the West Jersey Trust Co., both of 
Camden, N. J., will be merged as soon as 
the plans are approved by the shareholders. 
The meetings are scheduled to be held in 
April. 

The new institution will be called the 
Camden Trust Company and will have re- 
sources of about $37,000,000. The deposits, 
totaling about $30,000,00 of the two insti- 
tutions will be assumed by the Camden 
Trust Company. The R. F. C. will subscribe 
to about $3,500,000 of the new capital and 
the F. D. I. C. will advance $12,000,000 to 
eliminate all unacceptable assets of the two 
banks. This will permit the new bank to 
open its business in a sound and highly li- 
quid position. 

The directors of the new bank will be 
elected by stockholders of the two merging 
banks at the meetings to be called early 
next month. The State Commissioner of 
Banking and Insurance of New Jersey, the 
F. D. I. C. and the R. F. C. have worked 
jointly with officers of the two banks in 
developing this plan. 

Headquarters of the new bank will be in 
the present quarters of the Camden Safe 
Deposit & Trust Co. at Broadway and Mar- 
ket Street. 

In addition to its main office, the Cam- 
den Safe Deposit & Trust Co., has five 
branches, and the West Jersey Trust Co. 
has two. 


o—————- 
Trust Department Grows 


The Trust Department went forward dur- 
ing the year both from the standpoint of 
new business acquired and in profits real- 
ized, notwithstanding the particularly com- 
plex and difficult problems involving taxes, 
real estate, mortgages, and the investment 
of trust funds. As of December 31, 1937, 
individual trusts stood at $64,204,257.82, and 
corporate trusts at $22,818,000.00. 


SAMUEL F. HOUSTON—The Real Estate Trust 
Co., Philadelphia, Pa. 
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The Trust Officer’s Library — 


Trust Companies Magazine will be glad to furnish, upon inquiry, 
information as to literature on trust and related subjects. Such re- 
quests should state whether detailed reference works are desired or merely 
brief discussions of the particular matter. The magazine will procure 
any books reviewed in these pages or others desired by readers.—Editor’s 


note. 


Law of Corporate Mortgage Bond Is- 
sues 


RALPH A. McCLELLAND and FREDERICK S. 
FISHER, JR., members of the New York Bar. 
Callaghan & Co. $15.00. 


This treatise is a very remarkable and 
practical contribution to the- law in this 
field. Proceeding on the basis that the 
rights and duties of the parties are deter- 
mined from the provisions of the mortgage 
indenture itself, the authors present a typi- 
cal agreement, clause by clause, with court 
decisions on, and analyses of, each show- 
ing its application. 

In addition, the work discusses the rights 
and obligations of all parties coming in 
contact with the issue from inception to 
final payment of bonds and discharge of 
lien. Besides setting forth each clause in 
the main body of the volume, the authors 
have published the complete text of the in- 
denture, a note to each clause referring to 
the pages where the discussion appears. 
Thus, a quick and easy method of check is 
provided. All in all, it is a masterpiece. 


a , 


Accountants’ Handbook, Second Edi- 
tion 


W. A. PATON, Prof. of Accounting, Univ. of 
Michigan, Editor. The Ronald Press Co. $7.50. 


Seventy-six authorities have collaborated 
with Professor Paton in organizing a tre- 
mendous amount of information on account- 
ing and related subjects. It is difficult to 
discover what topic could have been omit- 
ted so broad is the scope of the work and 
no less difficult to enumerate all the sub- 
jects treated. 


Some 60 pages are given over to fidu- 
ciary accounting and these as well as the 
remainder of the book are replete with 
helpful suggestions. Accountants and aud- 
itors will find this handbook of immeasur- 
able value. 
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The Boston Trustee 
DONALD HOLBROOK. Marshall Jones Co. $1.00. 


This is an authentic description of one of 
Boston’s most significant traditional profes- 
sions by one a Boston Trustee himself. Mr. 
Holbrook depicts the background, develop- 
ment and present trend of this institution 
in a very interesting style. 

“Fathers planned a trustee career for 
their sons,” the author states, “with a thor- 
oughness which they considered essential 
where financial matters are involved. Ade- 
quate experience and essential training 
were provided before the responsibility of 
trusteeship was dropped on younger shoul- 
ders. Many outstanding names in Boston 
Trustee practice are witnesses to the tradi- 
tion handed from father to son, which as- 
sured thorough and competent handling of 
capital entrusted to their charge.” 

Evidence of the role played by individual 
fiduciaries in the Boston area is found in an 
analysis of 1224 estates of over $25,000 re- 
cently probated in Middlesex, Suffolk, Nor- 
folk and Essex counties which showed that 
estates representing 68.3% of the $225,000,- 
000 were administered by individuals. 

This little volume makes for delightful 
as well as informative reading and should 
be appreciated by those confronted with the 
task of conserving wealth. 

————0 


Controlling Your Personal Finances 


DAVID F. OWENS, Prof. of Finance, Drake 
Univ. McGraw Hill Book Co., Ine. $2.75. 


How to budget an income is the primary 
theme of this very interestingly written 
book. It includes a discussion of general 
aspects of financial planning, budgets and 
expense control, buying, instalment plans, 
and how and when to borrow. 

More technical is the second portion of 
the book which deals with insurance, in- 
vestments and wills and trust agreements. 
The author’s sound background makes his 
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suggestions along these lines very practical. 
Their value is enhanced by the frequent ap- 
pearance of specific plans and charts. 


6 oe 


Cases on Conflict of Laws, Fourth 
Edition 


ERNEST G. LORENZEN, Prof. 
Univ. West Publishing Co. $6.00. 


of Law, Yale 


The new edition of this authority in the 
complex field of law of conflicts was un- 
doubtedly in large part necessitated by the 
appearance of the American Law Insti- 
tute’s Restatement of the subject. Due 
recognition to the latter has been given by 
Professor Lorenzen throughout the book. 

A notable feature of this volume are the 
introductory notes to each chapter and sec- 
tion designed to orient the reader before 
plunging him into a new subject. Some 
170 pages are devoted to decedent and 
trust estates, all in the same masterly fash- 
ion as the rest of the work. 


———_——0 


International Raw Commodity Price 
Control 


MARTIN, ROBERT F. National Industrial Con- 
ference Board. $3.50. 


Although widespread failure has charac- 
terized its adoption in the past price fixing 
by governments continues to be practiced. 
The literature on the subject is still meager 
despite the widespread use of these schemes 
and this is especially true in connection 
with the statistical measurement of their 
effects. It is in this latter connection that 
Dr. Martin’s recent study is of special in- 
terest. His most significant contribution 
is found in his presentation of a series of 
charts showing the effectiveness of controls 
in nine leading commodities (included in 
the study were: cotton, wheat, sugar, cof- 
fee, rubber, silk, tea, copper and tin). By 
relating the movements of inventories and 
prices and making appropriate adjustments 
for price level changes he indicates whether 
prices are higher or lower than they would 
have been in the absence of control. Of 
particular value is the indication on each 
chart of the timing of important events as- 
sociated with each control. The flirtations 
of the New Deal with price fixing on num- 
erous occasions in the past few years makes 
this volume of timely interest to all busi- 
ness men and trust officers. One conclu- 
sion is of pointed interest at the present 
time. 
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“. .. The story of these controls is one 


of spectacular ups and downs, of a series 
of temporary successes followed by failures, 
reorganizations, new attempts, new unfore- 
seen difficulties, new failures. Finally 
what began as temporary market operations 
to support prices has evolved into a series 
of permanent plans for government super- 
vision.” 

Reviewed by Dr. Jules Backman 


—_————_9——___—_— 


New York Civil Practice Manual 


HAROLD R. MEDINA, Columbia Law School, 
EDWARD Q. CARR and JOHN F. X. FINN, 
Fordham Law School. West Publishing Co. $5.00. 


The latest edition of this work covers all 
amendments to the various practice acts up 
to and including those enacted at the 1937 
session. The volume comprises the Civil 
Practice Act, Rules of Civil Practice, Surro- 
gate’s Court Act, New York City Court 
Act, New York City Municipal Court Code 
and pertinent provisions from other laws, 
together with the special rules of particular 
courts. 

It is a very handy book for the practi- 
tioner to have around, furnishing at a 
glance, through its excellent index, the sec- 
tion or rule sought. No office should be 
without it. 


a 


Trust Research Week in Texas and 
Minnesota 


Gilbert T. Stephenson, director of the 
trust research department of the A. I. B. 
Graduate School of Banking, has conducted 
two more very successful trust research 
weeks in Houston, Texas and Minneapolis, 
Minn., respectively. 

The trust research week in Houston was 
sponsored by the Houston Clearing House, 
Houston Corporate Fiduciary Association 
and the Houston Chapter, American Insti- 
tute of Banking. 

Advice from Texas says “Mr. Stephenson 
contributed very greatly to the cause of 
trust business in Houston and its trade area, 
not only among the bankers, but the gen- 
eral public as well. Mr. Stephenson de- 
livered twelve public addresses, four talks 
on technical subjects of particular interest 
to trust departments and trust department 
personnel, and gave more than thirty in- 
terviews with bank presidents and heads of 
trust departments during the week.” 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA:* Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris Trust 
& Savings Bank - 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Repurter and Lecturer for 
Corporate Fiduciaries Assn. of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr—Thompson, Mitchell, Thompson & Young, St. Louis; 

- Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: David Kelly-—Mitchell, Taylor, Capron & Marsh, New York; Counsel for 
City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: Raymond T. Sawyer—Counsel, The Cleveland Trust Company, Cleveland 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphis 

RHODE ISLAND: Colin MacR. Makepeace—Tillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 


“Includes U. S. Supreme Court and Board of Tax Appeals reports. 





Fiduciary Decisions 


Corporate Trust—Trustee — Failure 
to Notify Bondholders Not Action- 
able In Absence of Damages 


Nebraska—Supreme Court 


Streight v. First Trust Company of Omaha, 275 
N. W. 278. 


A bondholder owning less than 10% of 
the total issue, claimed damages because the 
trustee under the mortgage had failed to 
notify her that the mortgagor had not paid 
interest and taxes, and the trustee took 
title for the bondholders. The court said: 

“Tt is negligence on the part of a trustee 
to overlook notifying the bondholders or to 
keep all bondholders promptly advised on 
matters relative to the trust which would 
be material in preventing loss to the bond- 
holders, but to recover damages for such 
negligence, the negligence must have caused 
the bondholder to be damaged.” 

“In such circumstances she could not alone 
have forced the trustee to foreclose the 
mortgage or to liquidate its loan and she 
was promptly advised of all that took place. 
The great body of the bondholders were 
fully advised as to this loan and were, so 
far as the record shows, satisfied with the 
manner in which the trust company was 
handling the security. It is fanciful to 
say under these circumstances that plain- 
tiff could have forced foreclosure and liq- 
uidation and averted loss had she been fully 
and promptly advised by the trustee. A 
careful examination of the records in this 
case convinces us that the trust company 
not only acted in good faith but was dili- 
gent in seeking to collect the interest from 
time to time and to liquidate the trust 
property, but the condition of the times was 
such that this could not be advantageously 
done.” 

0 


Distribution — Construction of “De- 
ceased” As Affecting Interest of 
Legatee 


Wisconsin—Supreme Court 
Re Will of Sauer, 276 N.W. 295. 


In the will as originally drawn, the 
testator placed a fund of $85,000 in trust, 
income to be paid his widow for life, and 
the corpus to be distributed at her death 


among his three daughters and one son. 
One of the daughters was married and had 
children; the other two were unmarried and 
past childbearing age. By a codicil, the 
testator modified the will to provide that at 
the death of the widow the fund should be 
divided among the three daughters, the is- 
sue of the married one taking the share 
of their “deceased parent”, and the testator’s 
grandchildren as a whole taking the shares 
of the “deceased” unmarried daughters. All 
of the daughters survived the testator. Up- 
on application for construction of the will, 
the question was whether the language of 
the codicil gave the daughters a mere life 
interest and the grandchildren a vested re- 
mainder, or whether the references in the 
codicil to the decease of the daughters con- 
templated only their death prior to that of 
the testator. 

HELD: In view of the long established 
rule that in the absence of language or cir- 
cumstances indicating other intent, a refer- 
ence in a will to the death of a beneficiary 
must be deemed to mean a death occurring 
prior to that of the testator, the daughters 
in this case are entitled to take the fund 
absolutely and not a mere life interest there- 
in. The reference to the daughters as “de- 
ceased” means “if deceased”, and not “when 
deceased”. (Two judges dissent, holding 
that since the original will gave the daugh- 
ters a vested remainder after the death of 
the widow, it is reasonable to suppose the 
testator intended by the codicil to change 
the nature of their interest.) 

oe 
Distribution—Construction of Devise 
to “Heirs of the Body in Fee Sim- 
ple” 


Kansas-—Supreme Court 
Meyer v. Meyer, 146 Kan. 907. 


The Will of Magretha Meyer provided: 
“I give, bequeath and devise to my beloved 
son, Henry Meyer, a life estate in and to 
the following described real estate” (de- 
scription), “and at the death of my son 
Henry Meyer, I give, bequeath and devise 
the aforesaid described real estate in fee 
simple to the heirs of his body.” 

* The question presented is whether Henry 
Meyer took an estate tail under this Will. 
The Court stated that in a fee-tail estate 
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the heirs of the body do not take in fee 
simple; in the fee-simple estate the inheri- 
tance cannot be restricted to lineal descen- 
dants. Neither can transferees take in fee 
simple and in fee tail at one and the same 
time. 

The Court quoted from Benson v. Tanner, 
276 Ill. 594, 115 N. E. 191, as follows: 


“This remainder is not in fee simple, because 
it is granted to the ‘heirs of her body,’ and is 
not in fee tail because the heirs of the body to 
whom the estate is restricted take in fee simple 
*** The wording of the third clause of this will 
is such that the expression ‘heirs of her body’ 
must be construed as words of purchase, and as 
such they do not indicate the heirs who are to 
take from generation to generation, but only the 
individuals who may be her heirs at her decease. 
The remainder must be contingent because it is 
limited to an event—her death—and before that 
event the heirs of her body cannot be ascer- 
tained.” (pp. 596, 597) 


The Court therefore held’ that Henry 
Meyer received only a life estate. The re- 
mainder was contingent until the death of 
the life tenant. 
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Distribution—Construction of Prefer- 
ence of “Relatives” 


Washington—Supreme Court 


Bank of California v. Turner, 93 Wash. Dec. 247, 
74 Pac (2) 987, January 26, 1938. 


This was an action brought by an execu- 
tor for construction of a will. The will 
made specific bequests to persons related by 
consanguinity, to persons related by affin- 
ity, and to strangers to the blood and to 
affinity. The will provides that in case 
there is not sufficient money or property 
to pay all of the bequests, that the execu- 
tor shall pay, first, the bequests made to 
relatives and that thereafter any estate re- 
maining be divided pro rata among other 
legatees. There was not sufficient prop- 
erty in the estate to pay all of the bequests 
and the question arose as to whether the 
term “relatives” included those related by 
affinity as well as those related by consan- 
guinity. 

The trial court held that the testatrix 
meant to include all relatives, both by af- 
finity and consanguinity, as one class to be 
paid first before any balance remaining be 
distributed to other devisees. This was 
affirmed by the Supreme Court. 

The court said that the general vale is 
that the word “relatives”, when used in 
wills, is ordinarily construed as including 
relatives by consanguinity and excluding 
relatives by affinity, unless the contrary in- 
tention is manifested. . 


The court found that the bequests were 
classified: first, to “beloved relatives” by 
consanguinity and affinity; second, to 
friends; third, to persons undescribed, and 
fourth, to charitable and religious organiza- 
tions, and that the bequests to those re- 
lated by consanguinity and those related 
by affinity were not classified separately 
in the will but were commingled together. 
Reading the will as a whole, the court con- 
cluded that the testatrix intended to use 
the term “relatives” in its broad sense rath- 
er than in its technical sense. 


—o 


Distribution—Estate Has Prior Lien 
on Debt Due From Devisee to Tes- 
tator 


Nebraska—Supreme Court 
Stanton v. Stanton, 276 N. W. 181. 


A residuary devisee entitled to one-eighth 
of the real estate was indebted to the testa- 
tor. In partition proceedings his judgment 
creditor claimed a first lien. The execu- 
tors contended that the amount due on the 
note was a prior lien on the devise to the 
judgment debtor. 

In upholding the decree in favor of the 
executors, the court said: 

“This subject which has never required 
an opinion by this court before is of the 
greatest interest. The courts of various 
states decide differently on the same state 
of facts. To this court it appears that if 
an heir owes an estate, and if his share of 
the personal property is not equal to the 
amount he had received, his share of the 
real estate ought to be held for the payment 
of the remainder of his debt and he should 
receive that much less. 

“There is no substantial justification for 
a less equitable rule in favor of the estate, 
so far as the real property is concerned, 
than concerning personal property.” 
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Distribution—Effect of Widow’s Re- 
nunciation on Share of Other Le- 
gatee 


Kentucky—-Court of Appeals 
Ruh’s Executor, et al. v. Ruh, 270 Ky. 792. 


This was an action brought to determine 
the rights of a widow and legatees and de- 
visees under a will, by the terms of which 
the testator’s grandson was bequeathed ap- 
proximately seven-eights of the testator’s 
personalty. Specific devises or bequests 
were made to the widow and children of 
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the testator. The widow renounced the will 
and thereby became entitled to one-half of 
the testator’s personal property and a life 
estate in one-third of the real estate. By 
the terms of the will, the widow had been 
devised a life interest in all of the real es- 
tate. 

HELD: (1) That since the grandson’s 
legacy was depleted by the renunciation of 
the will, he was entitled to be compensated 
to the extent possible from that portion of 
the estate which was relinquished as a re- 
sult of the widow’s renunciation. 

(2) That since the property relinquished 
by the widow’s renunciation did not suffice 
to restore entirely the value of the property 
left to the grandson, the grandson was en- 
titled to be compensated by the other le- 
gatees pro rata. 
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Distribution—Rule That Payment of 
Annuity Begins at  Testator’s 
Death As Affected By Compromise 


Massachusetts—Supreme Judicial Court 


Lomasney v. Prendible, 1938 A. S. 169, February 
2, 1938. 


The will bequeathed the residue in trust 
to pay to A out of the income $3,000 per 
year during his life, with the further pro- 
vision that if the income were insufficient 
any deficiency should be made up out of 
principal. A compromise of the will pra- 
vided that the bequest to pay to A from the 
income $3,000 per year should be changed 
so as to increase the amount to $5,000 per 
year, “but said bequest is not otherwise 
changed.” The executor refused to pay the 
annuity for the period between the testa- 
tor’s death and the date of the allowance 
of the will and compromise. 


HELD: The will created a true annuity 
as distinct from a gift of income, since it 
was payable out of principal as well as 
from income. The nature of the bequest 
was not changed by the compromise, as that 
merely increased the amount. Consequent- 
ly, there being nothing in the will or com- 
promise agreement to indicate a contrary 
intent, there was nothing to take the case 
out of the general rule, namely, that the 
annuity began at the testator’s death. 

(1) - 
A Correction 


In the report of Botzum v. Havana Na- 
tional Bank in 66 Trust Companies 261 
(Feb. 1938), these words were omitted in 
the fifth line following the word, appoint: 
“by her will and in default of appointment.” 
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Expenses—Allowance in Connection 
With Business Carried on by the 
Executors 


Massachusetts—Supreme Judicia! Court 


Untersee v. Untersee, 1938 A. S. 321, February 


10, 1938. 


Decedent was an architect. By his will 
he gave his business to his sons, A and B, 
except his book accounts. He appointed 
A and C as his executors. At the time of 
his death he was engaged on ten different 
jobs. On the advice of the attorney for 
the estate that it was the executors’ duty 
tc complete the jobs, and with the approval 
of all parties interested in the estate, the 
executors, on the theory that the uncom- 
pleted jobs were assets of the estate, com- 
pleted the jobs, employing A and B on 
salary. A died before the completion of the 
work, and B actually finished it. The work 
resulted in profits of approximately $8,000. 
While the executors’ account was pending, 
R filed an equity petition asking for a de- 
cree that the right to complete the jobs was 
a part of the legacy to him, that the exe- 
cutors had no right to complete them, and 
that the $8,000 profits belonged to B and 
the estate of A. The court made a decree 
to that effect, which was not appealed from. 
(See Untersee v. Untersee, 1936 A.S. 83). 
The dispute in this case was on the allow- 
ance or disallowance of executors’ fees and 
legal and accounting expenses of the execu- 
tors in connection with the completion of the 
work. 

HELD: They should be allowed. The 
decree in the equity suit to the effect that 
the executors had no right to complete the 
work refers only to their right under the 
law and the will. In this case they acted 
upon the advice of a competent attorney 
and with the consent or acquiescense of all 
the beneficiaries. Hence they should be al- 
lowed their expenses. 


———_——_———-0 


Guardianship—Accounting and Set- 
tlement—Good Faith of Guardian 
Irrelevant Where Breach of Trust 
Is Involved 


Washington—Supreme Court 


In the Matter of the Guardianship of Grant Kel- 
ley, 93 Wash. Dec. 110, 74 Pac. (2) 904. 


The nature of the case is illustrated by 
the opening remarks of the court, as fol- 
lows: 

“This case illustrates one of the many weak 
spots in our system of administration of guar- 
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dianship estates. It is further typical of a class 
ef cases which have become so regrettably fami- 
liar as to seriously challenge the attention of 
both bench and bar. 

“A wife dies intestate, leaving minor children 
who become entitled to a portion of her com- 
munity share. Their father becomes their guar- 
dian. Long accustomed to the unrestricted man- 
agement of the community property and unfami- 
liar with legal concepts, he does not realize his 
responsibility as a trustee of the children’s por- 
tion; or, if he does dimly realize it, when he is 
brought face to face with what seems to him a 
golden opportunity, but one requiring the em- 
ployment of every financial resource at his com- 
mand, he uses the trust fund in the sincere be- 
lief that whatever technical breach may be com- 
mitted will be atoned for by the certain doubling 
or trebling of his wards’ estate. When the in- 
vestment fails and the children arrive at major- 
ity, they summon their father into court to ac- 
count. 

“In some of the cases, as in this, the ‘father 
has treated his wards with such «ffectionate con- 
sideration and liberality that it is difficult to 
regard a suit against the father as anything other 
than ungrateful. But a sound public policy re- 
quires that little or no remedial distinction be 
made between breaches of trust which are delib- 
erate and intentional and those which are well- 
intentioned or which, for some other reason, may 
be thought to be somewhat excusable. The effect 
on the ward’s estate is the same in either case, 
and, if he brings suit, he is entitled to recover.” 


Mrs. Kelley died in 1918, leaving three 
sons, the youngest of whom is the plaintiff. 
Plaintiff was entitled to one-sixth interest 
in a section of land. Plaintiff’s father was 
appointed guardian of his three sons. 
Shortly after the plaintiff arrived of age he 
demanded an accounting. None was fur- 
nished, so plaintiff commenced proceedings 
in the guardianship matter against his 
father as guardian and against the surety 
on the guardian’s bond to recover the value 
of his one-sixth interest in his mother’s 
estate with interest and statutory ten per 
cent penalty for failure of the guardian to 
account. The court held that the surety 
could properly be brought in to the pro- 
ceedings upon citation. 

Upon the accounting, it appeared that 
the guardian invested the ward’s estate, 
along with other property, in a Montana 
ranch, which was incorporated for a million 
dollars and operated on a large scale. Dur- 
ing all of this time the guardian was heav- 
ily indebted. Nevertheless, he lived well 
and provided well for his three boys. The 
guardian claimed credit for tuition and ex- 
penses of educating the ward in various 
private schools and in the Montana State 
University, claiming that he had spent the 
entire amount of the ward’s estate in that 
manner and had exceeded that amount by 
several thousand dollars. 

The trial court found that these expen- 
ditures were actually made and that the 


father had done more than his duty toward 
his sons under the circumstances and that 
if the venture had turned out well, the guar- 
dian would not have charged these expenses 
against the guardinship estate. However, 
the ward was not informed that his prop- 
erty was being used for the purposes indi- 
cated and the probate court was not con- 
sulted. The guardian never opened a guar- 
dianship account and never made any report 
from the time he qualified in 1918 until he 
was forced to do so in 1934, The court 
found, in effect, that the guardian had con- 
verted the guardianship funds to his own 
use and now asks the court to hold that he 
has repaid the ward by furnishing him bet- 
ter educational opportunities and cash than 
his legal duty as a parent had required him 
to do. The court held that these disburse- 
ments for education and expenses did not 
constitute a repayment to the ward. Cer- 
tain expenses of the guardianship, such as 
the fee for guardian ad litem and attor- 
neys’ fees in the guardianship proceedings, 
were held properly chargeable against the 
ward’s estate. No fee was allowed to the 
guardian. 
a 


Investment Powers—Court Grants 
Permission to Invest in Common 
Stocks 


California—Superior Court, Los Angeles County 


Earl v. Security-First National Bank of Los An- 
ueles, Superior Court, Los Angeles County, Cal- 
ifornia, No. 418197. 


Decree of Distribution in the Estate of 
Emily Jarvis Fowler, deceased, in accord- 
ance with her will, distributed estate to a 
corporate and an individual trustee to “sell, 
convey *** invest and reinvest” trust prop- 
erty as to trustees might seem best and 
further provided: “Said trustees shall have 
the right to invest the trust property in real 
estate and stocks of corporations of which 
the decedent was a stockholder at the time 
of her death, whether or not said invest- 


‘ment is a legal investment for trust 


funds***.” The consent of adult beneficia- 
ries to such investments in real property 
or stocks was required. 

Plaintiff beneficiaries, including benefi- 
ciary who was also individual trustee, 
brought present action against corporate 
trustee for purpose of obtaining adjudica- 
tion that trustees had right to invest in 
stocks of corporations other than those in 
which decedent was a stockholder at the 
time of her death. 

There were two counts. The first, for 
declaratory relief, alleged that as a result 
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of devaluation of the dollar, credit inflation 
and the menace of additional inflation, 
bonds and other investments with fixed in- 
comes would not provide safe or economic 
form of investment and that common and 
preferred stocks in conservative and well 
managed corporations were the only invest- 
ments open to the trustees by which they 
might preserve value of trust and at same 
time furnish a safe income. It was further 
alleged that purposes of trust would fail 
if incomes were substantially curtailed and 
that such curtailment could be avoided only 
by investment in preferred and common 
stocks; that defendant corporate trustee 
had refused to permit investment in any 
stock except in corporations in which de- 
cedent owned stock at time of her death, 
and that doubt exists as to the right of the 
trustees to invest in stocks except as above 
stated. 


The second count alleged that if the court 
should find that the trustees had not power 
to make investments in preferred and com- 
mon stocks generally, an emergency exist- 
ed of such character as to entitle the court 
to exercise its power to enlarge the powers 
of the trustees so as to authorize them to 
make the investments requested. 


The second count, praying for enlarge- 


ment of the trustee’s powers, was dis- 
missed. 


As to the first count, court held that trus- 
tees had power, if court should specifically 
order in each instance, to invest in securi- 
ties or investments not legal for savings 
banks; further that the provisions of final 
decree to effect that trustees might invest 
in stocks of corporations of which the de- 
cedent was a stockholder at the time of her 
death was not a restriction upon, but an 
amplification of the powers of the trustees. 
This holding was a result of the court’s 
construction of the above quoted provisions 
of the decree of distribution in the light of 
See. 105 of the California Bank Act, which, 
so far as here relevant, provides as follows 
(part relied on by the court italicized): 


“Except as otherwise provided by law every 
trust company shall invest its capital and sur- 
plus and any trust funds received by it in con- 
nection with its trust business, in accordance 
with the provisions of this act, relative to the 
investment or loan of funds deposited with sav- 
ings banks, unless the terms or provisions of the 
trust of which such funds constitute a part con- 
tain a specific agreement or provision to the con- 
trary or unless it is otherwise ordered by the 
court in connection with any court trust.” 
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Investment Powers—Right of Trus- 
tee to Invest in Stock under Leave 


to Invest in “Securities or Invest- 
ments” 


Pennsylvania—Superior Court 


Estate of John P. Wood. Oct. Term 1936, No. 3, 
March 4, 1938. 


For the first time an appellate court of 
competent jurisdiction has declared that 
where the will of a decedent authorizes and 
empowers the trustees of his residuary es- 
tate to invest “in any securities or invest- 
ments” without being confined to those 
recognized by law as valid securities or in- 
vestments for fiduciaries in Pennsylvania, 
the right is given, assuming common skill, 
prudence and caution, to invest in the com- 
mon or preferred stocks of corporations. 
Such was the considered opinion of Parker, 
J. in dismissing appeals taken in the Es- 
tate of John P. Wood, deceased, from the. 
definitive decree of the Orphans’ Court of 
Delaware County. 


HELD: 


“The testator empowered his trustees to retain, in- 
vest and re-invest in any securities or investments 
and, apparently with the law in mind, provided that 
they should not be confined to ‘such authorities or 
investments as are known or considered lawful and 
valid securities or investments in Pennsylvania.’ We 
have not the slightest doubt that the common stock 
of a private corporation is both a security and an in- 
vestment and that the testator intended to empower 
the trustees to invest in the common stock of a pri- 
vate corporation. 


“In common parlance, in the financial world and 
technically, common stock is a security and an in- 
vestment, as may be verified by resort to any standard 
dictionary. Not only so, but the term “investments” 
is given that meaning in our Constitution and in 
numerous statutes dealing with the very subject. If 
one were asked to list either his securities or his 
investments we cannot conceive of a reasonable and 
fair-minded person coming to any other conclusion 
than that those terms would each comprehend com- 
mon stock. 


“The relevant circumstances confirm our conclu- 
sions. The appraised value of this estate was ap- 
proximately $440,000, of which $47,000 was cash and 
proceeds of insurance policies, and of the remainder 
over $356,000, or 90%, was represented by stocks of 
corporations. The very words of the clause we are 
construing dealt not only with new investments but 
the retention of investments made by the testator in 
his lifetime. It would seem unreasonable to assume 
that he was only referring to the retention of in- 
vestments that were authorized by statute or by the 
law as declared by the courts and that he was not 
covering what constituted a greater part of his es- 
tate. No authority was needed to retain legal in- 
vestments. Such being the case, he must have had 
in mind common stocks in granting the power. 

“The fact that these fiduciaries had the discre- 
tionary power to invest in common stock did not 
mean that they might with safety under every cir- 
cumstance buy any common stock that was offered 
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for the fiduciaries had additional responsibilities 
which they could not avoid... 

“The propriety of an investment must be deter- 
mined as it appeared at the time of the investment. 
What a court requires from the trustee is common 
skill, common prudence and common caution. 

“The purpose of this trust as of others of like 
nature is to secure a fair return for the beneficiaries, 
but the trustees’ task is investment and not specula- 
tion. Consequently, a primary thought of the trus- 
tee should be the preservation of the estate from 
loss. On the other hand the trustee has a duty to 
obtain as large a return as is consistent with the 


safety of the principal. 

“There is much less objection to investments in 
stocks today than there was a century ago. This is 
shown by the fact that the shrewd, conservative and 
experienced financier frequently authorizes trustees 
appointed by him to invest in stocks, realizing that 
circumstances may arise where they may be safer 
than bonds, although this is not the general rule. 
In periods of threatened inflation arising from a 
depreciated currency, common stock may be a safer 
investment than bonds.” 


The court referred in its conclusion to the 
able discussion of the problems here pre- 
sented found in the opinions in the major- 
ity and the dissenting opinions of the mi- 
nority of the Judges of the Orphans’ Court 
of Philadelphia County, as reported in Car- 
withen’s Est., 28 D. & C. 66, and Donovan’s 
Est., 28 D. & C. 93, which were reversed by 
the Supreme Court, 327 Pa. 496 and 490, 
respectively, on the ground that the point 
could not properly be raised by means of a 
petition for a declaratory judgment. (See 
reports in Trust Companies, Feb. and Dec. 
1937.) 


a 


Jurisdiction—Authority of Foreign 
Court over Massachusetts Trust— 
Situs of Trust 


Massachusetts—Supreme Judicial Court 
Harvey v. Fiduciary Trust Co., 1938 A. S. 347. 


M obtained a divorce from her husband 
in Ohio, together with the custody of their 
two small children, A and B. A settlement 
was made. Later M brought suit in Ohio 
to set it aside. A compromise was made 
which in part provided for the husband to 
set up a trust fund of $100,000 for the chil- 
dren. The plaintiffs were the attorneys for 
the wife throughout the negotiations. 

The trust fund was set up in Massachu- 
setts with the defendant as trustee and the 
assets were all located here. The trust in- 
strument declared it to be a Massachusetts 
trust. It provided in substance that. the 
trust was for the two children, and was to 
terminate in 1958, when the balance was to 
be paid over to them free of trust. If 
either died before the payment of his or 





her share of the principal, there were con- 
tingent remainders as to such share. After 
the children came of age there were spend- 
thrift trust provisions. During their minor- 
ity the income was to be paid to the guar- 
dian of the children in such amounts as the 
Probate Court of Miami County, Ohio 
(where they all lived) should determine up- 
on application therefor. If the income was 
not sufficient for their education, etc., or if 
their best interests required payments of 
the principal, then payments of principal 
should be made in such amounts as said 
Probate Court should direct, upon applica- 
tion therefor. 

The widow had herself appointed guar- 
dian. Later the plaintiffs filed application 
in said Probate Court to have the amounts 
due them for their services determined and 
an order made for payment from the trust 
fund. No respondent was named. The 
trustee appeared specially to move for dis- 
missal for lack of jurisdiction in the court. 
This was overruled. The court found that 
M as guardian waived service by appearing 
in open court at the hearing. The trustee 
filed no answer and later (on appeal) with- 
drew its motion by leave of court. The 
Probate Court, reciting that all parties in- 
terested were notified and before the court, 
ordered that the plaintiff recover $2,700 
from A and B and that the trustee pay it 
out of the principal of the trust fund. The 
plaintiffs appealed, and the Court of Com- 
mon Pleas, after appointing attorneys for 
A and B and for M as their guardian, and 
after reciting that the trustee’s motion had 
been withdrawn by leave of court, decreed 
that the plaintiffs recover $25,000 from M 
as guardian of A and B, and that it be paid 
by the trustee out of principal. This judg- 
ment was affirmed by the County Appellate 
Court, and later execution issued for the 
$25,000 from the Probate Court. The 
plaintiffs then filed a bill in equity in the 
superior court for Suffolk County, Massa- 
chusetts, to enforce the judgment. 


HELD: The judgment could not be en- 
forced here for lack of jurisdiction in the 
Ohio court. Both the trust and the trustee 
were located in Massachusetts, and the trus- 
tee had withdrawn from the Ohio court pro- 
ceedings, with the consent of the court, and 
so could not be held to have made a gen- 
eral appearance. The assertion of the 
Ohio court in its decree that all the parties 
were before it could not prevail over the 
actual facts. Particularly, at no time were 
the contingent remainder interests repre- 
sented. 
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The power conferred by the trust instru- 
ment upon the Probate Court of Miami 
County might be construed either as in the 
nature of a power of appointment, in which 
case it would be exercised by the judge as 
an individual, without any hearing, and all 
parties would be bound by his $2,700 award; 
or, as is more reasonable, that it was to be 
exercised by the court as a judicial tribunal. 
In the latter event it would be subject to 
the rule that parties in Massachusetts can- 
not by agreement confer upon an Ohio court 
jurisdiction over a Massachusetts matter. 
The real purpose of the clause was to en- 
able the trustee to justify and protect it- 
self in the matter of making payments out 
of principal, but the trustee was not obliged 
to submit itself to the jurisdiction of the 
Ohio court against its will. It was not in- 
tended to give the Ohio Probate Court the 
power to render a judgment valid against 
all parties. 

As to the argument of the plaintiffs that 
the judgment was a personal judgment 
against the children, and the bill in equity 
could be treated as a bill to reach and apply, 
the plaintiffs’ services were contracted for 
by the mother before she was their guar- 
dian, and the judgment of the appellate 
court was against her as their guardian. It 
was not a personal judgment against the 
children. 


—_———0 


Life Tenant and Remainderman—Al- 
location of Dividends to Corpus and 
Income—Regularity Determinative 


Maryland—Court of Appeals. 


Zell v. Safe Deposit and Trust Company of Bal- 
timore, Executor. Daily Record Jan. 28, 1938. 


Section 305 C of Article 93 of the Mary- 
land Code provides: 


“All rents, annuities, dividends, and periodical 
payments in the nature of income, payable under 
the provisions of any will, deed or other instru- 
ment executed after the first day of July, 1929, 
shall, like interest on money lent, be considered 
as accruing from day to day, and shall be ap- 
portionable in respect of time accordingly, unless 
otherwise expressly stated by the instrument un- 
der which they are payable.” 


Testator died April 25, 1935, leaving in his 
estate a large number of shares of the Zell 
Motor Car Company. The last dividend 
paid on this stock prior to the death of the 
decedent was on January 18, 1934. 

In December, 1935, a dividend of fifty 
cents per share was declared, payable Feb- 
ruary 5, 1936 to stockholders of record 
December 31, 1935, 


HELD: (1) That the Act in question was 
intended to cover only regular dividends. 
That the past record of the Company 
showed that common stock dividends had 
been paid in varying amounts and at ir- 
regular times, and that the dividends in 
question were not apportionable, but were 
allotted entirely to income and were held 
payable to the life beneficiary. 

(2) That the date of the declaration of 
the dividend rather than the record date of 
stockholders, or the payment date, should 
determine the amounts apportionable. 


a 0 


Life Tenant and Remainderman—Al- 
location of Dividends to Corpus and 
Income—Regularity Determinative 


Maryland—Court of Appeals 


Heyn v. The Fidelity Trust Company, et al, Exe- 
cutors and Trustees. Daily Record Feb. 25, 1938. 


This case involved the proper construc- . 
tion of the Statute quoted in the preceding 
case, as applied to dividends on common 
stock, cumulative preferred stock, and non- 
cumulative preferred stock. 

HELD: (1) On the authority of the Zell 
case above, that where dividends on com- 
mon stock had been irregular, the dividends 
paid after death should belong to the life 
beneficiary, but where regular dividends 
had been paid, there was an apportionment 
of the dividend declared at the end of the 
current period in which the testator’s death 
occurred, the date of declaring the dividend 
rather than the record date of stockholders 
or the payment date being adopted as the 
basic date. 

(2) As to the preferred stock, both cum- 
ulative and non-cumulative, in those cases 
in which regular dividends were being 
maintained at the time of the Testator’s 
death, they were held to be apportionable 
in the same manner as regular dividends 
on common stock. 

(3) As to the preferred stock, both cum- 
ulative and non-cumulative, in those cases 
in which regular dividends were not being 
maintained at the time of the testator’s 
death, the Court quoted with approval lan- 
guage of the Pennsylvania Court in Crozer’s 
Estate, 27 Pa. Dist. and County Reports 179, 
to the effect that the same rule as to ir- 
regularly paid dividends was applicable to 
preferred stock as to common. In the case 
in question, however, the evidence showed 
that the dividends were paid not out of earn- 
ings, but out of a paid-in capital surplus, 
and that therefore the dividend in question 
was corpus and not income of the trust. 
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Powers—Appointment—Who Serves 
as Trustee Where Interest in Trust 
Fund is Appointed by the Life Ten- 
ant on New Trusts 


Massachusetts—Supreme Judicial Court 
Lovejoy v. Bucknam, 1938 A.S. 335. 


The primary question in this case was 
whether on the exercise by a life tenant of 
a power to appoint a portion of the trust 
fund on new trusts the new trusts are to 
be administered by the existing trustees 
under the donor’s will or by the new trus- 
tee appointed under the donee’s will. X by 
his will created a trust to pay the income 
to A, B, and C and their issue during the 
lives of A, B, and C, and on the death of 
the survivor to pay the principal to the is- 
sue of B and C, and if they left no issue 
then to certain charitable institutions. B 
and C were each given power to appoint by 
will one-sixth of the income to their re- 
spective wives during the continuance of 
the trust, and on the termination of the 
trust to appoint one-sixth of the principal 
to be held in trust to pay the income to 
their wives. On the death of the wives the 
principal was to go to the issue, and in de- 
fault of issue, to the three charities. A 
died first, and later B and then C, the latter 
without issue. B by his will executed the 
power and directed that one-sixth of the in- 
come be paid to his wife; and if she was 
living at the termination of the trust, that 
one-sixth of the principal be paid to the 
petitioner in trust to pay the income to 
B’s wife for life, and on her death to pay 
the principal to his issue. 


The petitioner filed three petitions: 


(1) that the trustee under X’s will be di- 
rected to turn over the assets to him as 
soon as he qualified as trustee under B’s 
will. 

(2) that if the fund should be adminis- 
tered by the trustee under X’s will, the pe- 
titioner be appointed a trustee under that 
will. 

(3) that he be appointed trustee under 
B’s will. 

On these petitions the court held as fol- 
lows: 


(1) As to the first petition, a person who 
has not yet qualified as trustee has no 
standing to ask for a decree directing a 
trustee of another estate to turn over as- 
sets to him when he does qualify. Further, 
not being a person aggrieved, he would 
have no standing to appeal. 


(2) The second petition could be treated 
as a petition for instructions, but as such 
must be dismissed, since a trustee has no 
right to petition for instructions concerning 
a trust fund which has not yet come into 
his possession. 

(3) The third petition raised the ques- 
tion whether the trust should be admin- 
istered by the trustee under X’s will or the 
trustee under B’s will. This is a question 
of the intention of the donor as found in 
the instrument creating the power. As to 
the first power, namely to direct that one- 
sixth of the income be paid to B’s wife 
during the continuance of the trust, clearly 
no new trust was contemplated. A new 
trust was, however, created by the exercise 
of the second power. In many cases it is 
proper for the donor’s trustees to pay over 
the assets to the trustee under the donee’s 
appointment, but in this case, particularly 
in view of the contingent remainder to the 
charities, it would seem to have been the 
donor’s intention that the new trust be ad- 
ministered by the donor’s trustee. 

—____ 


Powers—Limitations — Authority of 
Administrator to Sell Land After 
Administration of Estate 


Ontario—High Court of Justice 


Re Cavanagh, Ontario Weekly Notes, 1938, page 
€7. 


An administrator of the estate of an in- 
testate, whose sole surviving heir-at-law 
was an infant, administered the personal 
estate and paid the debts. The administra- 
tor then negotiated for the sale of certain 
real estate which formed part of the es- 
tate, and for that purpose sought the con- 
currence of the Official Guardian in the 
conveyance. The latter refused to concur 
on the ground that the administration was 
complete and the administrator held the 
lands solely as trustee for the infant by 
virtue of the Devolution of Estates Act. 

HELD: Upholding the contention of the 
Official Guardian, that the property could 
only be dealt with by a proper application 
under The Infants Act. His Lordship stated 
that “administrators who have discharged 
their duties as administrators, by paying 
the debts and liabilities of the deceased, 
have no right or authority to sell land 
which they hold as trustees for the persons 
beneficially entitled by law thereto. The 
duty of administrators is to allow this land 
to vest in those beneficially entitled at the 
expiration of the three years. The land 
can then only be dealt with as infant’s land 
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where infants alone are interested, or under 
The Partition Act, R.S.O. 1937, ch. 157, 
where adults are interested. At the expiry 
of the three years the land has as ade- 
quately vested in the persons beneficially 
entitled as though the administrator had 
conveyed. Before the three years are up 
the administrator has no duty to perform 
beyond that imposed by the statute in ques- 
tion to obtain an order under sec. 20 (5) of 
The Devolution of Estates Act, to distribute 
among the persons beneficially entitled ac- 
cording to their respective rights and in- 
terests.” 


— O- 


Taxation—FEstate—F ull Value of 
Property Held by Entirety Includ- 
able in Gross Estate 


United States—Supreme Court 


Helvering v. Commissioner, February 7, 1938. 


The decision of the Circuit Court of Ap- 
peals, Seventh Circuit, in this case was re- 
ported in 65 Trust Companies 516 (Oct. 
1937). That court held that the full value 
of property held by the entirety should not 
be included in a decedent’s gross estate for 
purposes of the federal estate tax. In a 
per curiam opinion, the Supreme Court re- 
versed this decision on the authority of 
Tyler v. United States, 281 U. S. 497 (1930). 
For a discussion of this problem, see 66 
Trust Companies 240 (Feb. 1938). 


a 


Taxation — Estate— Sums Paid to 
Beneficiaries Following Death of 
Annuitant Includable in Latter’s 
Gross Estate 


United States—Board of Tax Appeals 


Old Colony Trust Company and Everett Morss, 
Jr., 37 B.T.A.—No. 65. 


Under the terms of a single payment an- 
nuity contract entered into by decedent, the 
insurance company agreed to pay a stated 
annuity to him for life and at least $40,000 
to his nominees on his death. The company 
paid $40,994.20 to the named beneficiaries. 
Petitioners, executors, claimed a $40,000 
exemption as “insurance receivable by bene- 
ficiaries other than the estate not in ex- 
cess of $40,000,” under Section 302 (g) of 
the Revenue Act of 1926. The commission- 
er included the entire $40,994.20. 

HELD: The contract made by the dece- 
dent was not a contract of life insurance 
and therefore commissioner is correct. The 
company was unconcerned with the element 
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of life expectancy or physical condition 
even though decedent was 63 years old at 
the time of the contract. Other factors lead 
to the same conclusion. The contract was 
an annuity contract within the definition 
“an agreement to pay a specified sum to the 
annuitant annually during life” in consid- 
eration of a single payment, which is not 
a “premium.” 

There is no evidence that the company 
assumed any of the risks of life insurance 
and so petitioners’ contention that the con- 
tract was in part one of insurance must be 
denied. 


 ( 


Wills—Probate—Revocation of De- 
cree Allowing Will for Fraud 


Massachusetts—Supreme Judicial Court 


Parsekian v. Oynoian, 1938 A.S. 397. 


A petition to revoke a decree allowing a 
will was filed about eight months after the ~ 
date of the decree by an heir residing in 
Syria. No claim was made that the peti- 
tioner did not have adequate notice of the 
proceedings, but the petition alleged that 
the will was a forgery; that the decedent 
was not present when the witnesses signed; 
that the executor filed the petition for pro- 
bate knowing these facts; and that the wit- 
ness who testified in court knowingly testi- 
fied falsely about its execution. The peti- 
tioner did not learn these facts until long 
after the will had been allowed. The execu- 
tor demurred to the petition on the ground 
that as all the statutory requirements had 
been complied with the petition could not 
be allowed. 

HELD: Demurrer overruled. It did not 
appear that there was any contest of the 
will in which the question of forgery was 
raised. The case differs from the class of 
cases where the allegations are that per- 
jured testimony was given at the hearing. 
Here there was a fraud committed on the 
Probate Court in preparing a forged will 
and presenting it to the court as a genuine 
will, the fraud being committed by a per- 
son who profited financially by it. The per- 
jured testimony of the witness was ancil- 
lary to the main fraud of knowingly pre- 
senting for allowance a forged will. On 
the facts alleged in the petition the decree 
should be revoked. 


———_9————_—_—__—_— 


“Let us strive ... to do all which may 
achieve and cherish a just and lasting peace 


among ourselves and among nations.” 
—Abraham Lincoln. 
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